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INTRODUCTION

The paper has three parts. In Part I I make some preliminary remarks. In Part 2 I talk about the concept of natural law, and about natural law theory, both what it is, and what it is not. I shall not refer to Marx at this point. In Part 3 I shall talk about the issue of Marx and Marxism’s attitude towards natural law and natural law theory – the different positions which have been taken up in the literature about this issue. Some commentators argue that Marxism and natural law theory are incompatible with one another. Against this I shall argue that, provided the necessary conceptual distinctions are made, they are not incompatible at all. Far from it. 

PART 1: PRELIMINARY REMARKS

Here I shall say something first about background context, and then second about questions of terminology. So far as background context is concerned, my paper is a contribution to a number of debates and attempts to bring several different bodies of literature together. Three debates spring to mind. The first has to do with the theme of this conference, that of the relationship which exists between the thought of Marx and that of Aristotle, in general. This has been given some discussion over the last few years (McCarthy, 1990a&b; McCarthy, 1992; McCarthy, 2003; Wilde, 1998b). Some commentators, for example, Jon Pike, have discussed the respective social theories or ontologies of Marx and Aristotle (Pike, 1999). Others, for example, Scott Meikle, have examined Marx’s economic thought in relation to that of Aristotle (Meikle, 1985; Meikle, 1997). I have myself in the past examined Marx’s attitude towards questions of psychology, his humanism or humanistic psychology, in relation to that developed by Aristotle in his treatise on the soul, De Anima (Burns, 2000). Natural law theory is a form of ethical thought. And it has in the past (rightly or wrongly) often been associated with the ethics of Aristotle (Burns, 1998; Burns, 2011).  The current paper is a foray into the arena of ethics, and considers the relationship which exists between the ethical thought of Marx (assuming that he had an ethics) and that of Aristotle in this area also. As such it is a continuation of a line of argument about the relationship which exists between the thought of Marx and Aristotle that I have already started to develop elsewhere in earlier writings (Burns, 2001; Burns, 2005).

The second debate has to do with the issue of the attitude adopted by Marx and Marxism towards questions of morality or ethics generally (Kain, 1991; Lukes, 1985; Peffer, 1990; Wilde, 1998a; Wilde, 2001), and, within that broad debate, towards questions of justice in particular (Geras, 1985; Geras, 1992; McCarney, 1992; Wood, 1980; Wood, 1986). A great deal of literature which has been devoted to these issues in the last two or three decades. However, not much of this has touched on Marx and Marxism’s relationship to the natural law tradition. Discussion of this issue has not been entirely absent, but it is fair to say that with the exception of one or two more substantial pieces (Daly, 1996; Daly, 2001; McBride, 1970; Taiwo, 1995), much of it has taken the form of fragmentary remarks rather than sustained analysis. There is therefore much more that could be said on this particular subject.

The third debate is that surrounding the attitude of Marx and Marxism, not so much towards questions of morality or ethics, but towards questions of law – Marx as a legal theorist or student of jurisprudence. The issue of Marx’s attitude towards natural law and natural law theory might be seen as a branch of this more general debate also. Indeed, up to now, most of the discussion of this issue by Marx scholars has been contributed by those with an interest in Marx’s attitude towards question of law more generally, and therefore for this very reason towards the notion of natural law in particular (Collins, 1982; Fine, 1984; Cain & Hunt, 1979; Phillips, 1980).

Turning now to consider issues of terminology, here there are a number of points that need to be made. The first is simply that terminology matters. To answer the question ‘what is Marx and Marxism’s attitude towards the idea of natural law’ adequately requires that a number of conceptual distinctions are made. One distinction, or set of distinctions, is that between the notions which in the English language are expressed by the terms ‘morality,’ ‘ethics,’ ‘justice,’ ‘law,’ and ‘right.’ Some commentators distinguish, for example, between the idea of ‘ethics’ and that of ‘morality.’ Hegel does this in his Philosophy of Right. Others make a distinction between questions of ‘justice’ and questions of ‘law.’ And there may be different reasons for doing this. For example when talking about justice one might have in mind the narrow notion of ‘distributive justice’ only. One might want to use a different term to characterize what others consider to be problems of ‘non-distributive justice.’ Similarly, one might associate the notion of ‘law’ with that of ‘command,’ or more specifically the ’command of a superior,’ in which case one might take the view, as Leo Strauss does, that the normative principles or imperatives which some people associate with the notion of ‘natural law’ are not, properly speaking, to be called ‘laws’ at all. It is for this reason that Strauss employs the English expression ‘natural right,’ rather than ‘natural law’ when talking about the ethics of Aristotle. It is also for this reason that the German title of Hegel’s magnum opus is usually translated into English as The Philosophy of Right rather than The Philosophy of Law.

In certain contexts it might be important that the correct terminology is employed, and that the terms themselves are used in an appropriate way. For purposes of the present discussion, I should emphasize that I do not make a distinction between the notion of ‘ethics’ and that of ‘morality,’ and that I use the word ‘justice’ in a broad sense, such that it covers non-distributive/normative issues as well as distributive ones. In this broad sense all questions of right and wrong can legitimately be said to be questions of justice. On this view, then, the sphere of justice is co-terminus with that of morality/ethics. Finally, I also use the term ‘law’ in a broad sense, such that it is not inappropriate to describe normative principles or imperatives as being ‘laws’ even though they are not the commands of any superior. On this view then it makes sense to talk about ethical or moral laws, and hence also of natural law, even in the case of an atheistic or secular thinker. I note in passing that, as in the case of Hegel, the German term which is often employed by Marx is ‘Recht,’ and that although this term does have an association with that of ‘law,’ at the same time it does have associations with the notions of ‘morality’ and ‘ethics’ in English, which are often considered to be synonymous. Finally Marx also uses this term when talking about questions of justice, and indeed of distributive justice, the principles of which he refer to as principles of ‘right’ (Recht) rather than ‘justice’ in his Critique of the Gotha Programme.

A second conceptual distinction of relevance is that between the ‘young’ and the ‘mature’ Marx, often characterized as the distinction between the Marx who was a ‘humanist’ and the Marx who was a ‘scientist,’ or even a ‘positivist,’ and a ‘determinist.’ It is the young Marx who is most often said to have had an ‘ethics,’ and who is thought to have left this behind him when he became a ‘Marxist,’ as the term is so often understood, in the mid 1840s. The answer that one gives to the question of whether Marx had any sympathy for the notion of natural law in its ethical sense does to some extent depend on which of these two ‘Marxes’ one is talking about. More commentators are likely to answer the question in the affirmative, if one is talking about the young Marx rather than the older Marx.

A third conceptual distinction which affects the discussion is that between different understandings of the notion of natural law, or between different types of natural law theory. For example, many commentators distinguish between what they refer to as ‘modern’ natural law theory and ‘pre-modern’ or ‘classical’ natural law theory. The former is associated with the 17th century doctrine of ‘natural rights,’ and therefore also with the ideology of classical liberalism. In the political thought of figures like John Locke this notion also has associations with the idea of a ‘state of nature’ and that of the ‘social contract.’ Like Hegel, Marx is very critical of these ideas, especially in his brilliant early essay, On the Jewish Question (Marx, 1977a [1843]). There is plenty of evidence that Marx rejects this way of thinking about politics, together with (or perhaps because of) its associations with ‘bourgeois individualism.’ It is quite important, therefore, to appreciate that this is not the only way of thinking about natural law and natural law theory. I can think of no commentator who would wish to argue, first, that Marx is or was some kind of ‘natural law theorist,’ and, second, that he was a natural law theorist in this specific sense -  a ‘modern’ natural law or natural rights theorist.

Another type of natural law theory, or perhaps another way of thinking about natural law theory, is sometimes referred to as the ‘classical’ conception of natural law or natural right. This usage can be found in the works of Leo Strauss and James Daly, although their views differ fundamentally with respect to a number of other important issues (Strauss, 1965; Strauss, 1983; Daly, 1996; Daly, 2001; Burns, 2010a). Both Strauss and Daly use this term as an umbrella description for the natural law theorizing which can be found in the writings of a number of ancient Greek and Roman authors, as well as those of Aquinas in the medieval period. Key figures here are Plato, Aristotle, Cicero and the Stoics, as well as Aquinas. The idea, here, is that these thinkers do not subscribe to anything like the ‘modern’ notion of ‘natural rights.’ They adhere to a form of natural law theory, therefore, which is not subject to the kind of criticism that Marx brings against the liberal natural theorists of the 17th and 18th centuries, and of the Enlightenment. Some commentators, therefore, Daly being an example, argue that Marx and Marxism can be associated with views which can also be found in this classical conception of natural law. My own view is that this way of thinking about natural law and natural law theory is too crude, and that, in particular, it overlooks some important differences between the views of Plato and the Stoics, on the one hand, and those of Aristotle and later Aristotelians, on the other. I am not myself persuaded by the argument that Marx might be associated with the classical natural law tradition, if by that expression one has in mind the Platonic-Stoic conception of natural law. In my opinion if the claim that Marx and Marxism might be associated with natural law and natural law theory is to have any plausibility at all, then they have to be associated with Aristotle and the Aristotelian natural law tradition, which, again, is very different from that of Plato and the Stoics in a number of key respects. This is overlooked by some of the contributors to the debate about Marx’s attitude towards natural law theory. 

A fourth and final distinction that one must bear in mind when considering the issue under discussion is that between principles of morality, ethics, justice, right or law which are ‘formal’ or ‘abstract,’ on the one hand, and those which are ‘determinate,’ ‘substantive’ or ‘concrete’ on the other. The relevance of this distinction will become apparent as we proceed. For the present we need only note that, as in the case of Hegel and a number of other theorists, any sympathy which Marx might have had towards the notion of natural law, is heavily qualified. Generally speaking, in both the spheres of political economy and of ethics, Marx is only prepared to accept that there are indeed certain principles rules or ‘laws’ which can legitimately be said to be ‘natural’ if it is understood and accepted that they possess a highly formal or abstract character. What, exactly, this means will be explained later on.

PART 2: NATURAL LAW THEORY

What is Natural Law Theory?

There is a debate around the question of the origin of the concept of natural law and of ‘natural law theory.’ Some commentators argue that this is to be located with the Stoic philosophy of ancient Greece, others that it is to be found in the writings of Aristotle; yet others that it was Plato who was the first natural law theorist. My own view is that the concept of natural law first emerged during the ‘nature versus convention’ debate between the Sophists and their opponents in Athens in the 5th Century BCE (Burns, 2011a). The ideas of both Plato and Aristotle can be thought of as being contributions to that debate from the standpoint of ‘naturalism,’ although the form of naturalism that Aristotle subscribed to was significantly different from that which is associated with the philosophy of Plato. Indeed, Aristotle was as much opposed to the type of naturalism endorsed by Plato as he was to its ‘opposite,’ the doctrine of ‘conventionalism.’ I note in passing that it was Plato’s version of naturalism, or of natural law theory, which was later to be endorsed by the Stoic philosophers. I shall, therefore, refer to this version of naturalism as the ‘Platonic-Stoic’ conception of natural law. In my view, however, Plato was not the first philosopher to think about questions of ethics and politics in a ‘naturalistic’ manner. Rather, what we find in Plato’s writings is a clear/explicit formulation of a type of thinking which pre-dates Plato himself, and upon which his own writings might be thought of as a later report. In short, Plato’s discussion and defence of ‘naturalism’ can be seen as being as much a commentary on the ‘nature versus convention debate’ in classical Athens as it is a contribution to it.

What I have referred to as the ‘Platonic-Stoic’ conception of natural law has, today, become the ‘classic’ or ‘popular’ understanding of natural law and of natural law theory (Burns, 1996a). Indeed, this way of thinking is often thought of as being definitive of the concepts of natural law and natural law theory, so that if the ideas of any particular thinker do not conform exactly to this particular ‘model’ then it is thought that the thinker in question (Aristotle, Ockham, Hobbes, Rousseau, Burke, Hegel, etc.) ought not to be considered a ‘natural law theorist’ at all. From being just one particular natural law tradition, therefore, this way of thinking is elevated to the status of being the (one and only) natural law tradition. I have argued elsewhere that this kind of thinking makes it impossible for us to understand how the concept of natural law ‘fits in’ to the political thought of a number of major thinkers in the history of political thought, including especially Aristotle and Hegel – who, in this regard, I consider to be an Aristotelian thinker (Burns, 1995; Burns, 1996; Burns, 1998; Burns, 2011). One of the aims of the present paper is to suggest that this is true in the case of Marx also. This way of thinking, therefore, distorts both our understanding of natural law theory/the natural law tradition and our understanding of what Marx and the other thinkers referred to above ‘must have thought’ about the issues which have, historically, been of interest to natural law theorists.

The popular understanding of the concept of natural law and natural law theory referred to above can be associated with five basic principles or core beliefs, which I shall discuss in turn. 

The first of these principles is the belief that ‘man’ (anthropos) is ‘by nature’ a moral being. According to this view, which received its classical formulation in Aristotle’s Politics, but which can also be found in the writings of Plato, not only is man by nature a ‘social and political animal,’ a zoon politikon, but, more specifically, what this means is that by nature a certain kind of life, that is to say an ‘ethical life’ or a life devoted to ‘justice,’ is something which is natural to man. This is partly an empirical claim and partly a normative one. Human beings do as a matter of fact live ‘ethical lives,’ or lives of justice, and they ought to do so. 

Note that on this view there is a close connection between being a ‘human being,’ on the one hand, and being a ‘citizen of a polis,’ on the other. This works in two ways. First, being a citizen is a necessary precondition for being ‘human.’ It is only possible to ‘flourish’ as a human being if one is included as a ‘fully paid up’ member of some polis or other. Second, being ‘human’ is a necessary precondition for citizenship. Only those beings who are justifiably considered to be ‘human’ or ‘fully’ human are, on this view, entitled to citizenship.

The second principle or belief is that there are certain normative principles (of morality, ethics, justice, law or ‘right’) which are ‘rational,’ or discoverable by the faculty of ‘reason’ - a faculty which is possessed by all human beings, in so far as they are human. Hence also, as a corollary, there are certain objective ‘truths’ regarding the question of ‘how ought human beings to live?’ with which these normative principles can be associated.

The third belief is that the above mentioned normative principles or ‘laws’ can be said to be ‘natural’ because they apply ‘universally’ in or to all societies (poleis) everywhere. Again this is partly an empirical claim and partly, also, a normative one: the principles in question ought to be followed by the citizens of all societies everywhere. The early proponents of ‘naturalism’ were blithely unconcerned about the so-called ‘naturalistic fallacy’ in moral philosophy. Nor were they troubled over-much by Kant’s well-known principle that ‘ought implies can,’ or any of its corollaries.

The fourth belief associated with this way of thinking about natural law and natural law theory is that the above mentioned normative principles are also ‘timeless’ or ‘eternal.’ Not only do they apply in all societies everywhere, sociologically or geographically, that is to say in ‘all places,’ they also apply ‘at all times.’ In other words they, and the ‘truths’ associated with them, are considered to be ‘objective,’ in one sense of that term. These truths are not thought of as being ‘conventional,’ or ‘relative’ as to ‘time,’ just as they are not thought of as being relative as to ‘place.’ They are not considered to be ‘historical’ truths. The ‘objects of knowledge’ to which these truths can be related are not thought of as social or historical ‘constructs.’ Both these ‘objects’ and the truths associated with them are, therefore, thought to be ‘permanent’ and ‘unchanging.’ From Plato onwards, if not before, the exemplar of truths of this kind is (rightly or wrongly) thought to be found within the domain of mathematics (especially arithmetic and geometry).

Fifthly, and finally, the aforementioned normative principles of natural law are considered by adherents of this popular view to be a ‘higher’ standard of justice or law, or the highest standard of justice or law, which can be appealed to by individuals, and which can be used by them as a yard-stick or standard to evaluate or measure existing laws and institutions from the standpoint of their justice or injustice, and in some cases find them wanting. A corollary of this last principle is that, because this way of thinking appeal to a ‘trans-historical’ standard or conception of substantive justice, it can be associated with the notion of a ‘transcendent’ critique of existing society, its laws and institutions. Moreover, because this way of thinking appeals, explicitly or implicitly, to some vision of an ideal society, or of an ideally just society, as in the case of Plato’s Republic, it also has associations with both the notion of ‘utopianism’ and that of philosophical ‘idealism.’

It is this way of thinking which has been adopted by the vast majority of those who have discussed Marx’s attitude towards natural law and natural law theory. It has been adopted both by those who have associated Marx and Marxism with the natural law tradition, and by those who have argued, against that view, that Marx ought not to be associated with natural law and the natural law tradition. I shall argue that discussion of this issue has been skewed by the fact that those involved in it have tended to assume that the above account is an accurate picture of what it is that all ‘natural law theorists’ do think, and indeed what they must think. 

In particular, one thing that this assumption overlooks is that Aristotle does not fit neatly into the above schema. For although Aristotle does subscribe to three of the five principles outlined above (namely, 1, 3 and 4) he does not subscribe to the other two (2 and 5). Although Aristotle is undeniably a ‘natural law theorist’ of some kind, he does not therefore subscribe to what I have termed the ‘Platonic-Stoic’ conception of natural law. It is important to bear this in mind when discussing the issue of Marx’s attitude towards natural law, especially if one accepts (as I do) that Marx’s attitude towards questions of ethics is in some sense of the term ‘Aristotelian.’ 

Crucially, of course, this should not be thought of as implying that Marx endorsed anything like the ‘Platonic-Stoic’ conception of natural law, or that he, too, thought that the principles of natural law can be thought of as a trans-historical ‘higher’ standard of justice which might be appealed to for the purposes of a transcendent critique of existing society and its laws and institutions. Those, like Leo Strauss and James Daly, who talks about the ‘classical conception of natural law,’ and who overlook the very important differences between the natural law theories of Plato and Aristotle respectively, are likely to miss this extremely important point. Hence they are also likely to go wrong, and indeed do go wrong, when discussing the issue of Marx’s attitude towards natural law and natural law theory, which is arguably ‘Aristotelian’ and not ‘Platonist.’ One of the very few commentators to appreciate this point is William McBride, who has connected a discussion of Marx and natural law specifically to the natural law doctrine of Aristotle, whilst at the same time noting the significant differences which exist between Aristotle’s ethical thought generally, and his doctrine of natural law in particular, and what I refer to above as the ‘Platonic-Stoic’ natural law tradition (McBride, 1970: 134-36).

What is not Natural Law Theory?

When talking about what natural law theory is not, there are a number of possibilities which spring to mind, just two of which I shall mention here, both of which can be found in the writings of Plato, especially the Protagoras, Gorgias and the Laws. The first of these is the doctrine of moral or ethical ‘conventionalism,’ also known as ‘relativism,’ and sometimes as ‘historicism,’ or even moral/ethical ‘positivism.’ With the exception of ‘historicism’ I shall use these terms as synonyms. In this context, the term ’historicism’ is used in a number of different senses, one of which has much the same meaning as ‘relativism.’ Later on, however, I shall introduce the idea of a type of moral or ethical historicism which is not straightforwardly or whole-heartedly relativist. So it is important to note here that these two terms, ‘historicism’ and ‘relativism,’ do not always mean exactly the same thing.

The second thing which natural law theory is not is the doctrine which is usually referred to as ethical or moral ‘nihilism,’ and sometimes (confusingly) as ‘immoralism.’ This doctrine encapsulates the attitude of mind, and the world view, which is to be associated with the character Callicles in Plato’s Gorgias; the Athenian envoys on the island of Melos, as portrayed by Thucydides in his History of the Peloponnesian War; and occasionally with the thought of Antiphon the Sophist. 

Norma Geras has referred to this doctrine, again confusingly, in my view, as ‘moral realism’ (Geras, 1985: 58-60). By ‘realism,’ in this context, Geras has in mind the kind of thinking which is considered to be ‘realist’ by students of international relations. On this view the ‘opposite’ of realism is ‘moralism,’ a term which covers both ethical ‘objectivism’ and ethical ‘relativism.’ This usage overlooks the fact that the term ‘realism’ also has another, quite different meaning, according to which to be a ‘realist’ is to be somebody who, rejects ‘constructivism’ and/or ‘conventionalism’ and who believes that there are objective moral or ethical truths which can be associated with certain ethically relevant realities, or real entities, which are not socio-historical products or constructs etc (Arrington, 1989; Heinaman, 1995; Sayre-McCord, 1988). On this second view the ‘opposites’ of ‘realism’ are, in the first place, the doctrine of conventionalism or relativism, and, in the second, the doctrine of moral nihilism. According to this second understanding of the notion of moral ‘realism,’ which is used by those who have discussed the traditional philosophical debate between ‘nominalism’ and ‘realism’ (Burns, 1998b), Plato could be said to be a moral ‘realist,’ whereas according to both the first understanding above and Norman Geras his outlook represents the very antithesis of moral realism. Geras’s use of the expression ‘moral realism’ is, therefore, extremely misleading and somewhat unfortunate.

Conventionalism: Ethical Relativism

Regarding the doctrine of conventionalism, or ethical relativism, the first thing to observe is that this is most definitely a moral or ethical position. It is not true that all moralists/ethicists are conventionalists. However, it is true that all conventionalists, in the sense used here, are moralists or ethicists. The hallmark of conventionalism is the denial that there are any universally valid standards of justice, and hence any such thing as natural law. For adherents of conventionalism all principles of justice, or normative standards of right and wrong, are a matter of ‘convention,’ whether the notion of convention is associated with that of custom or tradition, on the one hand, or some kind of contractual agreement or legislative decision (a ‘laying down’ of the law) on the other. On this view, therefore, morality, ethics, justice, law or right are all the products of ‘history.’ There are no normative principles at all which are either universal, on the one hand, or timeless and unchanging on the other. Thus there is no higher standard of justice to which the individual members of a particular society might appeal in order to criticize existing laws and institutions. On the contrary, existing laws and institutions, customs and traditions, etc., are typically thought of as being themselves the highest standard of justice in any given society. They are the standard of justice for the members of any given society.

It is not difficult to connect the doctrine of ‘conventionalism,’ understood in this way, to the ideology of ‘traditional conservatism,’ as this is often thought to exist in the writings of a figure such as Edmund Burke – with its emphasis on the idea of ‘the ancient constitution’ and its critique of the kind of ‘abstract reasoning’ which is so often associated with the ‘modern’ natural law theory associated with the liberal ideals of the 17th and 18th Century Enlightenment. It is sometimes suggested that the origins of this type of thinking can be found in the writings of Aristotle, and that Burke is evidently an Aristotelian thinker, in this specific sense of the term. In my view, reasoning of this kind is to be resisted, not only in the case of Burke but also in that of Aristotle. For neither Aristotle nor Burke are straightforwardly adherents of the doctrine of ‘conventionalism,’ in the sense outlined above.

Nihilism: Immoralism

I turn now to consider the doctrine of nihilism. The classical exposition of this doctrine can be found in Plato’s Gorgias, where nihilist views are expressed by the character Callicles (who appears to be a dramatic creation/literary fiction – there is no evidence of the existence of a ‘real’ person [sic] called Callicles). As Plato presents these views, the doctrine of nihilism is associated with the following beliefs. First, the belief that ‘morality’ or an ‘ethical life’ are not things which are ‘natural’ to man. On the contrary, man is an ‘anti-social’ being who is driven by nature to pursue his own selfish and/or immediate interests, as he understands them, at no matter what costs to others, or to society as a whole. An ethical life, therefore, is a life which is ‘unnatural.’ Indeed, it is not strictly appropriate to characterize such an ‘existence’ as a way of ‘life’ at all. Morality/ethics, involving as they do some kind of restraint or constraint upon man’s natural propensity for egotism, are profoundly ‘anti-life.’ For human beings, to value ‘life’ is to value or celebrate that natural ‘egotism’ together with all of its consequences, including conflict, struggle, war and conquest. It is to value a mode of being which is the very opposite of that which is ‘ethical.’ 

According to nihilists, then, all talk of ethics or justice, the discourse or the ‘language of morals,’ is in effect nothing more than a mode of rhetorical manipulation. It is a form of trickery played by those who are in one sense of the term ‘weak’ against those who are in one sense of the term ‘strong.’ It is an intellectual weapon in the ‘power struggle’ which exists between these two parties. As such it is itself a source of a certain kind of power, albeit one which is deplored by those who, like Callicles, profess to admire the martial virtue of courage or ‘heroism.’ In short advocates of moral nihilism such as Callicles refuse to look at the world from ‘the moral point of view.’ They refuse to think in moral or ethical terms or to be ‘taken in’ by those who choose to employ the language of morality, or of ‘right and wrong.’ They claim to have ‘seen through’ the mystificatory veil which is laid down by their opponents, the ‘moralists,’ and to have seen the world of human affairs as it truly is. Nor, unlike those associated with the Christian tradition, do they deplore the world of human affairs once they have seen it in this way. On the contrary, they celebrate it.

It is not difficult to connect the doctrine of nihilism, as outlined above, to the philosophy of Nietzsche, and indeed, more recently, to the thinking of Sigmund Freud. Nietzsche’s philosophy has of course been interpreted in a number of different ways. There are numerous commentators who have written about Nietzsche who have insisted that although he wrote a great deal about nihilism, he was not himself a ‘nihilist,’ in the sense outlined above. On the other hand, though, there are also those who have, more traditionally, seem Nietzsche as being himself an enthusiast for nihilism in just this sense. On that view, with which I have some sympathy, Nietzsche was himself a ‘follower’ of Callicles; of the Athenian envoys of at Melos; and, of course, of the most significant modern translator of the works of Thucydides, Thomas Hobbes.

This completes my consideration of the necessary ‘background’ for a discussion of the attitude of Marx towards natural law and natural law theory. In the next section I turn to consider the views of Marx himself, against this general background.

Part Three: Marx and Natural Law Theory

So far as the question of Marx’s attitude towards natural law and natural law theory is concerned, there is a debate in the secondary literature. Basically, some commentators have argued that Marx is a natural law theorist, or that he can be associated with the natural law tradition, whereas others have emphatically denied this. I shall discuss these two points of view in turn.

The View that Marx is a Natural Law Theorist

When discussing the view that Marx is or was a natural law theorist it is fruitful to make the distinction referred to earlier between the ‘young’ and the ‘mature’ Marx. So far as the young Marx is concerned, a number of commentators have claimed that at this point in his life Marx’s thinking did have an affinity with ‘the natural law tradition’ (Kain, 1991: 29-30; Kamenka, 1972: 26, 32-34; Phillips, 1980: 6-13; Sigmund, 1971: 164-66). Moreover, when talking about that tradition, it is clear that these commentators have in mind what I have termed the ‘Platonic-Stoic’ natural law tradition, which, indeed, they think is the only natural law tradition.

The Young Marx

As evidence in support of these claims, these commentators point to the young Marx’s interest in questions of jurisprudence, and the fact that in a well-known letter written to his father in November, 1837, when he was 19 years old, he expressed an interest in writing a critique of the ‘conventionalism’ of ‘The Historical School of Law,’ the thinking of which is usually associated with the writings of Hugo and Savigny (Marx, 1975a: 10-21). At this time Marx was still under the influence of the philosophy of Hegel. It is worth noting, therefore, that Hegel, too, despite his reputation as an ‘extreme’ philosopher of pure Sittlichkeit, was, like the young Marx, also a critic of The Historical School of Law (Burns, 1995; Burns, 1996b).

Further evidence in support of this contention can be found in the journalistic writings of the young Marx, including his contributions to the Rheinische Zeitung in 1842-1843, in articles devoted to a discussion of a number of issues, including, again, the views of The Historical School of Law; recent changes to the divorce laws; the issue of Prussian censorship and of the freedom of the press; the laws relating to theft of wood; and plight of the wine growers of the Moselle Region (Marx, 1975b-h). It is in these writings that Marx says things which have led so many commentators to claim that his thinking about questions of jurisprudence and law at this time does betray what Paul Phillips refers to as ‘natural law tendencies’ (Phillips, 1980: 6-13), all of which are associated with a critique of the doctrine of moral or legal positivism (Marx, 1975c: 134; Marx, 1975d: 204-05). Consider, for example, the reference to ‘the natural law of freedom’ which Marx makes in his article devoted to the debate on the freedom of the press (Marx, 1975c: 162; Phillips, 1980: 8).

Also of importance, in this regard, is what the young Marx has to say about the notion of ‘species being’ in the chapter devoted to a discussion of the concept of ‘alienation’ in his Economic and Philosophical Manuscripts of 1844 (Marx, 1967a). There Marx talks about a number. Not so much of types but rather of facets of alienation, one of which is ‘the alienation of man from man’ (Marx, 1967a: 72-75). It is not entirely clear what Marx had in mind by this idea. However, one plausible reading is to suggest that, like Aristotle, the young Marx thought of man as being a ‘social and political animal,’ destined to live an ‘ethical life’ or a life of justice together with others in society under a system of law.  Thus for the young Marx, as for Aristotle before him, a life which is not an ethical life, a life associated with egotism, injustice, exploitation, conquest and domination, is one which is not ‘fit’ or appropriate for ‘human beings.’ It is not a fully ‘human’ life, or a life in which those who live it could be said to be flourishing as human beings. It is a life in which ‘human nature,’ which undoubtedly exists, has been somehow ‘corrupted,’ not by ‘sin,’ as Christian theologians usually maintain, but rather by society – or a certain kind of society – as Rousseau argues in his Discourse on the Origins of Inequality, which in Marx’s case is of course a capitalist society. Like Hegel before him, the young Marx associates the life of bellum omnium contra omnes of Hobbes, not with human nature, or with the a life which is ‘natural’ to man, but specifically with life in modern, bourgeois ‘civil society.’ For the young Marx, as for at least some of the ancient Greeks (though as we have seen not all) the life which Hobbes considered to be ‘natural,’ or to reflect the requirements of ‘human nature,’ in fact does the very opposite.

The claim that before Marx, together with Engels, jointly wrote The German Ideology in 1845, his outlook was similar to that which I have associated with ‘natural law theory,’ specifically the Platonic-Stoic conception of natural law, is, perhaps, relatively uncontentious. Paul Phillips, for example, has claimed that in these early pronouncements the resemblance of Marx’s views to those associated with ‘classic expositions of natural law’ is readily apparent (Phillips, 1980: 9). Moreover, as exemplars of natural law theorizing Phillips refers to the writings of Cicero, and hence also specifically to the Platonic-Stoic conception of natural law, citing the well-known passage form Cicero’s De Republica where Cicero, in an account of the views of Stoics, tells his readers that in their view ‘true law is right reason in agreement with nature; it is of universal application, unchanging and everlasting,’ and so on (Cicero, 1966 [1928]: III, XXII, 211; Phillips, 1980: 9). 

In addition to Phillips, another commentator who has expressed such a view is Phillip Kain, who has also argued that the young Marx ‘in many ways agrees with the natural law tradition’ (Kain, 1991: 29-30). According to Kain, the reasons for thinking this are that Marx ‘holds that there is an independent moral ground from which to judge the validity or justice of civil laws’; that he ‘sees the normative criterion of civil law as rational and rooted in nature, and like many natural law theorists sees a close relationship between descriptive laws of nature and laws as prescriptive social norms’ and that ‘he holds a doctrine of essence - one very much like Aristotle’s’ (Kain, 1991: 29-30). 

Even here however, in the case of the young Marx, one suspects that there is much more to be said. For example, it seems to me that Marx was at this time very much under the influence of Hegel. It is clear, however, that Hegel was not straightforwardly a ‘natural law theorist,’ in the Platonic-Stoic sense. And neither, I think, was the young Marx, despite the claims made to the contrary by Phillips and Kain. Moreover in my view, just like his disciple Hegel, Aristotle also endorsed a conception of natural law which was significantly different, in certain key respects, from that which is associated with the Platonic-Stoic tradition. As W. L. McBride has suggested, it is wrong, therefore, to suggest, as both Phillips and Kain do, that Aristotle can be seen as a ‘natural law theorist’ in that particular sense (McBride, 1970: 134-35; Phillips, 1980: 7; Kain, 1991: 30). I will, however, leave this issue aside for the time being.

The Mature Marx

So much for the young Marx. But what about the later Marx – Marx after he became a ‘Marxist,’ from approximately 1845 onwards, and especially Marx the political economist and author of Volume One of Capital in 1867? Was Marx at that time at all sympathetic to the idea of natural law and natural law theory? As we shall see shortly, many commentators deny that he was. There are, however, at least some commentators who have defended the view that natural law thinking had an important part to play even in the writings of the mature Marx. This view is associated, especially, with the writings of Norman Geras, James Daly and Olufemi Taiwo (Geras, 1985: 51, 58, 67, 70; Daly, 1996: i, x, 13, 44, 60-1, 69, 98, 111, 113-14, 121-2; Daly, 2000: 13, 48, 113; Taiwo, 1996: 1, 10, 17-18, 20, 23, 70).

Geras, for example, has suggested that the mature Marx endorsed a ‘trans-historical’ standard of justice and acknowledged that some of his readers ‘will doubtless find it mildly shocking that I attribute to Marx what is in effect a notion of natural right, and this is understandable in view of his overt hostility to the natural rights tradition’ (Geras, 1985: 51, 58, 67, 70, 77). Despite making this claim, however, Geras says surprisingly little in his various writings devoted to the issue of Marx and justice about natural right or law, and about natural law theory as he understands it. This seems to me to be a significant lacuna in his work. 

James Daly has said much more than Geras about this issue., and might perhaps be said to have attempted to carry forwards the project first initiated by Geras in this particular regard. For example at one point Daly states that ‘I agree with Norman Geras that Marx’s vision is most easily interpreted in terms of natural law’ (Daly, 1996: xiii). Like Geras, however, Daly insists that this view is only defensible if one has in mind ‘the older tradition of natural law morality’ which ‘preceded the bourgeois individualist property-oriented natural rights theories’ of the modern era, and which Daly terms ‘the classical natural law tradition’ (Daly, 1996: xiii, 1). 

If, however, one unpacks what, exactly, Daly has in mind when he refers to this classical natural law tradition, two things spring to mind. The first is that the ideas which Daly associates with ‘classical’ natural law theory are in fact those which, above, I associate with the ‘Platonic-Stoic’ natural law tradition. For example, at one point Daly states that when he associates the thought of the mature Marx, especially his ‘position on the justice of “the wages system”,’ with classical natural law theory, ‘I refer to the Stoics, not to eighteenth century Natural Law - which could even be said to be its bourgeois antithesis’ (Daly, 1996: 69). And elsewhere he states that, because his thinking is similar to that of this tradition of natural law speculation, it follows that it, too, possesses a ‘transcendent dimension,’ something which Marx ‘shared with Plato’ (Daly, 1996: 44). 

The second thing which springs to mind when reading Daly’s account of Marx’s attitude towards natural law and natural law theory is that, according to Daly, there is no significant difference between the natural law theorizing of Plato and that of Aristotle. Thus Daly argues that Marx’s thought inherited ‘the most basic elements of the humanist natural law tradition,’ derived ‘from the thought of Plato and Aristotle’ (Daly, 2000: 48). It would appear, therefore, that in Daly’s view, like Plato and Marx, Aristotle also endorsed a ‘transcendent’ conception of natural law. In Daly’s opinion all three thinkers, Plato, Aristotle and Marx, presupposed the existence of a timeless and universally valid, ‘trans-historical’ substantive conception of justice which can be used to critically evaluate existing society and its institutions and declare them to be unjust.  

In my view this assessment is correct in the case of Plato, but not in that of either Aristotle or Marx. Daly’s understanding of the ‘classical conception of natural law,’ therefore, although it is certainly an improvement on the views of those who make no distinctions at all between the different types of natural law theory, or between the various different natural law traditions, remains nevertheless something of a blunt instrument. It overlooks significant difference between the views of those thinkers, especially Plato and Aristotle, who are assumed at the outset to be located within ‘the classical natural law tradition.’ In my view, this makes it very difficult for us to understand the attitude of Aristotle, in particular, towards the notion of natural law. Moreover, given Marx’s debt to Aristotle (which seems to me to be greater than  any debt (if any) which he might have had to Plato and Platonism), it makes it difficult for us to properly understand Marx’s attitude towards natural law and natural law theory also.

The View that Marx Rejected the Idea of Natural Law 

and Natural Law Theory

Those who defend this view usually have in mind the mature rather than the young Marx. There are a number of possible lines of argument that might be adopted by those who do wish to defend this view, two of which, in particular, are of interest here. The first is that the mature Marx was a conventionalist or ethical relativist. The second is that he was a nihilist/immoralist. I shall discuss these possibilities in turn. Before doing so, however, it is necessary to point out that these two readings of the mature Marx are in fact quite different from one another. There is a very big difference between arguing that Marx was an ethical conventionalist/relativist and arguing that he was a nihilist/immoralist. For according to the one reading Marx did indeed adopt a definite ethical stance, whereas on the other reading he did not. The views associated with these two readings should not, therefore, be identified or conflated, as some commentators appear, at times, to do.

The Mature Marx and Conventionalism or Ethical Relativism

There is at least some evidence to support the view that Marx was an ethical relativist. For example there is the well-known passage from Capital Volume Three where Marx rejects outright the notion of ‘natural justice.’ When discussing the social relations of a capitalist society, especially the relationship between employers of labour and their employees,  Marx insists that ‘to speak here of natural justice, as Gilbart does, is nonsense’ (Marx, 1974 [1894]: 3, V, XXI, 339). He then goes on to say that ‘the justice of the transactions between agents of production rests on the fact that these arise as natural consequences out of production relations…The content is just whenever it corresponds to the mode of production. It is unjust whenever it contradicts that mode. Slavery on the basis of capitalist production is unjust’ (Marx, 1974 [1894]: 3, V, XXI, 339-40).  

This passage is of interest for a number of reasons. Firstly Marx does appear at first sight to endorse here a definite ethical position, namely ethical relativism. The sentiments expressed in the above passage are not those of a nihilist/immoralist. Second, Marx distinguishes here between the idea of justice understood as an abstract or formal principle, on the one hand, and as this principle is thought to have a determinate or substantive content on the other. He states explicitly here that it is the determinate or substantive ‘content’ which can and should be said to be ‘just,’ depending on whether or not it corresponds to the prevalent mode of production in any given society. 

Third, a logical implication of this conceptual distinction between the ‘form’ and the ’content’ of justice is that Marx should not in fact be understood to be endorsing here the doctrine of ethical relativism. For that doctrine denies that there are any principles of justice at all which are timeless and universal, or ‘trans-historical.’ Marx, however, does not deny this in the passage just cited. On the contrary, by making the above mentioned distinction between the ‘form’ and ‘content’ of justice when making these remarks, Marx allows for the possibility that the ‘form’ of justice, though not the substantive ‘content,’ might be encapsulated in a normative principle which is indeed timeless and universal or ‘trans-historical,’ and therefore in one sense of the term ‘natural.’ This principle captures the ‘essence’ of justice, or the very idea of justice, understood as a formal principle, which, arguably, Marx thought does have an application in all societies, at all times and in all places. 

Fourth, and finally, it follows from this that the views which Marx endorses in this passage, if only implicitly, are in fact associated not so much with ‘ethical relativism’ but, rather, with what I propose to call ‘moral historicism,’ a doctrine which is not identical with ethical relativism and ought not to be confused or conflated with it. Later on I shall attempt to demonstrate how this kind of thinking can be brought to bear in an analysis of Marx’s well-known remarks about justice in the communist society of the future in his Critique of the Gotha Programme (Marx, 1958b [1875]: 21-25).

The Mature Marx and Nihilism/Immoralism

As Norma Geras correctly observes, some of those who maintain that the mature Marx was an ethical relativist actually have in mind the view that he was a nihilist/immoralist, without appearing to notice that these are two very different doctrines (Geras, 1985: 58). In what follows I shall consider two arguments which might be thought to support the claim, not only that the mature Marx rejected the notion of natural law, and natural law theory, but that these things are fundamentally incompatible with the basic principles of Marxism. Taken together, if the force of these two arguments is acknowledged, it seems to follow that anybody who claims that the mature Marx might possibly have been a ‘natural law theorist’ of some kind betrays, simply by making the claim  in question, a fundamental ignorance of the ideas of Marx and of the outlook of Marxism. Later on I shall consider a possible response to this line of reasoning. First, however, let us consider the two arguments themselves. The first argument appeals to our understanding of what is usually referred to as ‘historical materialism,’ or ‘the materialist conception of history,’ the beliefs associated with which are first laid down by Marx and Engels, classically, in The German Ideology. The second argument appeals to the methodological principles which Marx associates with the discipline of ‘political economy,’ and especially to what Marx says about the ‘fetishism of commodities’ in Volume 1 of Capital (Marx, 1974a: 1, I, 4, 76-87)

Argument 1: Natural Law Theory and Historical Materialism are Incompatible

According to this first line of reasoning, the discourse of morality/ethics, and therefore also all ‘natural law theory’ (given that it is a form of morality or ethics) is nothing more than a particular form of ‘ideology.’ This means or implies a number of things. One such implication  is that if we differentiate between those beliefs which are ‘scientific’ and those which are not ‘scientific’ but rather ‘ideological,’  then the language of morals falls on the ‘non-scientific/ideological side of that particular divide. This amounts to saying that, insofar as Marx did think of himself as being a ‘scientist,’ as someone who was ‘scientific’ in his approach to the world generally, and to questions of history, ethics, or political economy in particular, then he thought of himself as a person who did not make ‘value judgments.’ For here the language of ‘science’ is thought to be objective, neutral, impartial, etc., precisely because it is ‘value free.’ 

On this view, then, the mature Marx is not thought of as being a ‘moralist’ at all, in any sense of the term. He is, rather, something quite different, namely a ‘sociologist of morals.’ As such he is interested in the part which moral beliefs, or the language of morals, has to play in the politics of contemporary (capitalist) society. He thinks of moral discourse as being ‘ideological’ in the specific sense that it is an intellectual weapon in ‘the class struggle’ which exists between the bourgeoisie and the proletariat in the society of 19th Century Europe. Irrespective of their truth or falsity, moral beliefs are used by those who profess to take them seriously, especially of course the bourgeoisie, to promote their own ‘material’ or class interests, and they are ‘ideological’ for that very reason.

It is evident that there are at least some similarities between this way of thinking about questions of morality or ethics and what I referred to earlier as the doctrine of nihilism or immoralism. There are also, therefore, at least some similarities between the outlook of the mature Marx with respect to this issue and that of Nietzsche, although there are also, of course, some extremely significant differences. 

So far as the differences are concerned, Marx is of course adamant that the root cause and explanation of the phenomenon we are discussing is sociological. The patterns of behaviour which are usually approved of by those who endorse the doctrine of nihilism are, for Marx, socio-historical. As such they are the products of history, and of a particular form of society, capitalist society. There is therefore, in principle, some possibility of changing things, or of ‘doing something about it.’ Although (as in the case of his reflections about ‘law’ and the ‘state’) whether this means that Marx thought in the communist society of the future there would be no ‘morality’ at all, as opposed to a radically different or ‘new’ type of morality, remains unclear. For Nietzsche, on the other hand, these phenomena are simply a part of ‘life’ and, as such, to be associated with  what might be thought of as a ‘cosmic’ law, or ‘law of nature,’ in a sense quite different from that in which the same expression is used by most ‘natural law theorists.’ For Nietzsche there is nothing that could or should be done about these phenomena. On the contrary, as we have seen, they are thought of as being something to be celebrated.

So far as the similarities between Marx and Nietzsche are concerned, for present purposes the most significant of these is the fact that, like Nietzsche, and arguably for somewhat similar reasons, Marx is also suspicious of those who use the language of morality. Both thinkers are ‘masters of suspicion.’ For Marx, as for Nietzsche, it is important that we are not ‘taken in’ by this use of language, and that we do not ‘take seriously’ the views and arguments who do take in this way. Rather our task is to ‘stand above’ the melee and understand, scientifically, the ways in which others use such language in order to achieve their own ends, or to promote their own class interests. To employ the terminology of the later Wittgenstein, on this view the mature Marx did undeniably have an interest in the ‘language game’ which is morality or ethics, which is also a ‘game of power.’ He was not, however, interested in this game because he wanted to be a ‘player’ within it. Rather he saw himself as somebody who looked in from the ‘outside’ on those who do play this game, or profess to do so, in order to explain why they do so, and perhaps also the social and political implications for themselves and for others of their doing so.

Argument 2: Natural Law Theory and the Method of Marxist Political Economy are Incompatible

According to this second line of reasoning, the rejection of all forms of ‘naturalism’ lies at the very heart of Marx’s political economy, especially of course in Capital. Here the notion of ‘naturalism’ is associated with the view that the ‘laws’ of political economy have the same ontological and epistemological status as the ‘laws of nature,’ as these are understood within the natural sciences, for example Newton’s law of gravity within the discipline of physics. Marx accepts that Newton’s laws can, properly speaking, be thought of as a natural law, and that the reason why the phenomena which are captured by Newton’s formulation of this law can be said to be natural has to do, precisely, with the fact that the law itself possesses the qualities of timelessness and universality. On this view, there has (allegedly) never been a time or a place in which this natural law did not operate, or in which it could be said to have ‘failed’ to apply. 

Marx accepts that there are some people, within the discipline of political economy, who take the views that the laws of political economy possess this same character. He is insistent, however, that in fact they do not. On the contrary, those ‘laws’ together with the phenomena with which they are associated, are considered by Marx to be again socio-historical products. They are to be associated only with a particular type of a society at a certain moment in its history. Hence, on this reading of his views, Marx held that these laws they are not at all natural, but rather possess a purely historical character. Indeed, in his view, there are no laws at all, either within the sphere of political economy  or society more generally, which could be said to be natural in the sense indicated above. 

This attitude of mind is captured very well by the author of the review of Volume One of Capital published in the European Messenger of St. Petersburg, who Marx praises so highly for having captured the essence of his ‘dialectic method’ in the Afterword to the second German edition of that work (Marx, 1974a: 26-29). The author of the review notes that, according to some political economists, ‘the general laws of economic life are one and the same, no matter whether they are applied to the present or the past.’ This, however, is a view which ‘Marx directly denies’ (Marx, 1974a: 28). Rather, according to the reviewer Marx held that ‘“such abstract laws do not exist. On the contrary, in his opinion, every historical period has laws of its own”.’ Thus, for example, arguing against Malthus, the reviewer maintains that Marx ‘“denies that the law of population is the same at all times and in all places”’ and ‘“asserts on the contrary that every stage of development has its own law of population”’ (Marx, 1974a: 28).

Moreover in Marx’s view, on this reading, to think that there are such natural laws within the sphere of political economy, or to claim that there are, is to make the politically significant ‘mistake’ of ‘reifying’ or ‘fetishizing,’ that is to say ‘naturalizing,’ existing society or social relations. Here again a law of political economy such as ‘the law of value’ is thought of, wrongly, as having a similar status to the law of gravity. Consequently, the value of a commodity is erroneously thought of as if it were a natural property, something which, like the weight of a physical object, is possessed by it, or inheres within it, naturally. Thus the value of commodities which if it is to be scientifically understood must thought of as being the product of a definite system of social relations of production between persons, in a particular kind of society, is incorrectly thought of as if it had to do with the natural relationships which exist between physical objects or ‘things.’ 

For Marx to think about existing society or social relations in this naturalistic’way is, of course, to suggest uncritically that they are not historical products at all, that they have always existed, and that they will always continue to exist. Such a way of thinking implies that, in one sense at least, existing society could not possibly have a future. It rules out the possibility that it might possibly be radically different in the future from what it currently is in the present. For Marx, then, naturalism within the discipline of political economy, and by implication also more generally (i.e. in ethics) is a doctrine with fundamentally conservative political implications. Given the young Marx’s rejection of the conventionalism of The Historical School of Law because of its associations with conservatism, it is ironic that he should also reject the doctrine which is usually considered to stand in opposition to conventionalism, that is to say naturalism, because he thought that it too, albeit for different reasons, has conservative political implications.

Given Marx’s apparent hostility towards all forms of naturalism within the sphere of political economy, it is not too surprising that some commentators have taken the view that he rejected it within the spheres of ethics and law also. This reading of Marx is probably most closely associated with the name of Yevgeny Pashukanis, although a forerunner in this regard is the work of Karl Renner (Pashukanis, 1978 [1924]: 56-7, 61, 64, 68, 70-2, 84, 111-13, 144-5, 153-4; Renner, 1946 [1904]: 1-2, 6, 10, 45-6, 54, 69, 71, 293, 299). In the case of both Renner and Pashukanis we have an attempt to apply to the understanding of moral and/or legal phenomena the same kind of reasoning which Marx deploys when criticizing naturalism within the sphere of political economy. Both theorists, therefore, maintain that Marx rejected naturalism in this sphere also, and for much the same reasons. Thus, they talk about Marx’s objections to ‘natural law theory’ because of its association with ‘fetishism,’ or with the ‘fetishizing’ of legal relationships. 

On this view all natural law theory and theorists make the mistake of ‘naturalizing’ social relationships which are in fact a purely social or historical product – the product, again, of a certain type of society at a certain moment in its history. Thus for example, arguing very much in the spirit of what Marx has to say about the sphere of circulation being a veritable ‘Eden of the innate rights of man’ in Capital Volume One (Marx, 1974a: II, VI, 172), Pashukanis maintains that the idea of ‘free and equal’ beings relating to one another as such, in a ‘state of nature,’ which lies at the heart of the modern natural law theory of the 17th and 18th Centuries, is in fact nothing more than a disguised or mystificatory presentation or representation of the way in which the owners of commodities actually relate to one another in a  capitalist society. This particular type of natural law theory (which Pashukanis seems erroneously to think is the only type of natural law theory) is indeed therefore, as Marx claims, a form of ‘ideology.’

Conclusion

Taken together the two arguments above, to the effect that the mature Marx was not, and indeed could not have been, any kind of ‘natural law theorist,’ and that to think that he was, or could have been, is to make a fundamental error of judgment, do appear to possess considerable force. If we were presented with a  straightforward ‘either…or’ choice between the view that the mature Marx either could have been or was a ‘natural law theorist’ in the Platonic-Stoic sense outlined earlier, on the one hand, and the view that he was not and/or could not have been, for the reasons just given, on the other, then it seems to me that the weight of evidence and argument does lie very much in favour of the latter conclusion.

On the other hand, however, it also seems to me that the claim that Marx and Marxism  necessarily reject the idea of natural law, and natural law theory, has much more persuasive force in the case of some types of natural law theory than it does in that of others. The argument ‘against’ does, it seems to me, ‘work’ in the case of the modern liberal theory of natural law and natural rights. This is something which is conceded even by those commentators who wish to argue that Marx had more sympathy for other forms of natural law theorizing. It also seems to me to ‘work,’ however, in the case of what I have termed the ‘Platonic-Stoic’ conception of natural law, or what James Daly refers to as the ‘classical natural law tradition.’ Against James Daly and Norman Geras, therefore, I think it is not tenable to suggest that Marx either was or could have been a ‘natural law theorist’ in that particular sense. Marx did not think of natural law as a ‘trans-historical,’ timeless and universal, ‘higher’ standard of justice by means of which the social relations of a capitalist society might be critically evaluated and found wanting. Although Marx certainly was some kind of ‘critical theorist,’ he did not offer the kind of ‘transcendent’ critique which are usually associated with Platonism and with ‘utopianism,’ or with Stoicism, and which Daly associates with classical natural law theory.

Fortunately, however, there is another possibility, which was alluded to earlier, but which so far have not yet been fully considered. To be more specific, there remains to be examined the relationship which exists between the ideas of the mature Marx and those which are associated with the Aristotelian conception of natural law, and with the Aristotelian natural law tradition – ideas which were inherited by Marx’s immediate predecessor, Hegel. The views associated with this tradition are similar to those of the Platonic-Stoic tradition in some respects, but differ fundamentally from them in others.

The Aristotelian Conception of Natural Law

I begin by observing that the following reading of the ethical thought of Aristotle in relation to the notion of natural law is controversial. Despite Aristotle’s reputation as the alleged ‘father of natural law,’ there are many commentators who maintain that the idea of natural law has little or no part at all to play in the ethics of Aristotle, who on that view is an ‘out-and-out’ defender of the principle of ‘conventionalism.’ There are, of course, at least some commentators who have argued against this view, maintaining that like Plato Aristotle is a staunch defender of the principle of ‘naturalism,’ against the conventionalism of the Sophist Movement in 5th Century Athens BCE. There is, therefore, at least some precedent for the erroneous identification of the views of Aristotle on this subject with those of his predecessor Plato. A recent advocate of such a reading, who does not simply suggest it in passing but presents a sustained argument in defence of it, is Fred Miller jnr. (Miller jnr., 1997). Like James Daly, then, Miller jnr. seems to me to overlook the significant differences between Aristotle’s conception of natural law, and its relationship to both the positive law and the civil law of particular societies, and that of the Platonic-Stoic tradition.

In my view the ethical and political thought of Aristotle is best seen as a contribution to ‘the nature versus convention debate’ in classical Athens. There is a sense in which Aristotle does undeniably ‘take sides’ in this debate. Like Plato he rejects ‘conventionalism’ and defends a certain form of ‘naturalism.’ At the same time, however, he does not take sides in this debate in quite the same way that Plato does. Rather his own contribution to the debate is best thought of as attempting to seek a via media between the two extremes represented by the specific form of ‘naturalism’ associated with Plato and Platonism, on the one hand, and the conventionalism which is usually (and wrongly in some cases) associated with the thought of Protagoras and ‘the Sophists’ on the other (Burns, 1998; Burns, 2011).

What this amounts to is the view that, for Aristotle, ‘nature’ and ‘convention,’ or ‘naturalism’ and ‘conventionalism,’ should not be seen as polar opposites. Nor should we think that we have to make a disjunctive ‘either…or’ choice between them. Rather, in Aristotle’s view, both principles have an important part to play in any adequate system of ethics, or any adequate ethical theory. The hall-mark of Aristotelian ethics is, therefore, not ‘either nature or convention,’ but rather ‘both nature and convention.’ Nature and convention are not thought of by Aristotle as standing in opposition, conflict or competition with one another, but rather as mutually supporting or complementing one another – a view which, again, also lies at the heart of the political thought of Marx’s great predecessor, Hegel, in his Philosophy of Right (Burns, 1995; Burns, 1996). 

In contemporary discussions of the problems of moral philosophy one often finds a distinction being made between ‘deontological’ approaches to ethics which are based on the notion of ‘the right,’ and ‘consequentialist’ approaches which are associated with the notion of ‘the good’ (Burns, 2005: 127-28; Ross, 1930; Rawls, 1999 [1971]: 21-22, 26-27). When Aristotle is mentioned in such discussions he is invariably thought of as a philosopher of ‘the good,’ that is to say some kind of consequentialist. Those who draw attention to the importance of the notion of natural justice or law in Aristotle’s thought deny that Aristotle is an ‘out-and-out- consequentialist, drawing attention to the fact that Aristotle holds that there are certain actions which are intrinsically right or wrong, and which ought or ought not to be performed, no matter what the consequences. The person who is completely ‘just’ does not performs just acts, or refrain from performing unjust ones, for ‘instrumental’ reasons. Rather such a person values justice for ‘its own sake.’ 

This is not to say, however, that ‘consequences,’ or considerations of the ‘good’ which arises as a consequence of the performance or non-performance of certain types of action, are irrelevant for Aristotle’s approach to questions of ethics and legislation. Indeed, as Aquinas notes in his Summa Theologiae, according to Aristotle, considerations of this kind fall precisely within the domain of ‘legal’ or ‘conventional’ justice rather than that of natural justice or law (Aquinas, 2006 [1975], 2a2ae, 33, 39, 45, 57).

Given Aristotle’s peculiar understanding of the relationship between natural justice and legal/conventional justice, where each of these things is considered to be a component part or element of something higher, namely political justice, it follows that Aristotle is best thought of as being, neither a pure philosopher of ‘the right,’ on the one hand, nor a pure philosopher of ‘the good’ on the other, but rather as offering an approach to ethics which, as in the case of ‘nature’ and’ convention,’ seeks to steer a middle course between these two opposed extremes.

According to Aristotle, although there certainly are certain normative principles of right, justice or law which can be said to be ‘natural,’ because they are timeless and universal, nevertheless these principles possess an ‘abstract’ or ‘formal’ character. On their own, therefore, they cannot serve as guides to action. In order to be practically useful these principles need to be given a definite, determinate, substantive content, and this is the task of what, today, would be called ‘positive law.’ The principles of natural justice or law need to be supplemented by certain principles of ‘legal’ or ‘conventional’ justice or law. 

For present purposes the most pertinent example of this is the fact that in Book V of his the Nicomachean Ethics Aristotle maintains that the most fundamental principle of natural justice or law is the principle of equity or fairness, which states that ‘like cases are to be treated alike,’ or that ‘equals ought to be treated equally,’ and that unlike cases are to be treated differently, or unequals to be treated unequally, provided the difference in the treatment is proportionate, that is to say provided it corresponds in due measure to the existence of some relevant difference which exists between the two cases under consideration. For Aristotle this principle captures the essence of the notion of ‘justice’ and, as such, can be found inscribed in the legal systems or the political ‘constitutions’ of all societies everywhere. This is something which all constitutions have in common, no matter how much, as Aristotle points out in his Politics, they might differ in other respects. For this is the basic principle of ‘the rule of law,’ or of all ‘rule following,’ both in matters of logic and in those of ethics and politics. 

It might be asked why Aristotle considered the principle of equity to be an abstract or formal principle rather than a substantive principle of justice, a legal ‘form’ without any definite ‘content’? The reason for this is that the principle, on its own, does not indicate who exactly are to be considered equals and who are unequals, and in what respects. Nor does it state how these subjects of justice, usually the citizens of a particular polis, are or ought to be treated. In Aristotle’s view, in any particular society or polis the answers to questions of this kind should be and are left to the principles of conventional justice of that polis. They can and do, therefore, vary legitimately from time to time and from place to place. In Aristotle’s view, then, as soon as we think of the principles of natural justice or law, not in formal or abstract terms, but as having been given a definite substantive content by the customs and traditions of a particular society, then we must appreciate that those principles can in one sense at least be said to be variable or ‘changeable.’ 

So far as our understanding of ‘laws’ are concerned, then, Aristotle argues that the principles of ‘natural justice’ and those of ‘conventional justice’ should be thought of as the two component ‘parts’ of the principles of ‘political justice’ (later referred to by others as ‘civil laws’) of any given society. In this way the principles of natural justice, especially the principle of equity, become ‘embedded’ in the laws and institutions of existing society. They do not stand outside of above those laws but, rather, inhere within them. Aristotle subscribes to an ‘immanent’ and not a ‘transcendent’ conception of natural law. 

On this reading of his views Aristotle endorses three of the five principles associated with the Platonic-Stoic conception of natural law above, namely principles 1, 3 and 4, but not the other two, that is to say principles 2 and 5. He rejects principle 2 because he does not think that the principles of natural justice are discoverable or accessible by the use of one’s faculty of reason alone. Rather our knowledge of the fundamental ethical ‘truths’ associated with these principles depends, at least in part, on empirical observation of the systems of justice of numerous different societies, on a comparison of their similarities and their differences, and therefore also on the principle of ‘abstraction,’ which allows us to ‘get at’ the similarities by overlooking or setting aside the differences. 

Aristotle rejects principle 5 because he does not think of natural law as being a ‘trans-historical’ higher standard of justice that might be used to criticize existing society, its laws and institutions. This is not the function of the appeal to the idea of natural law which Aristotle makes in his ethical thought. Rather, the idea of natural law is used by him in order to justify or legitimate existing laws and institutions. The Aristotelian conception of natural law, as it is found in the writings of Aristotle himself, is an ‘uncritical’ and in a sense ‘conservative’ conception of natural law.

This is the very big difference between Aristotle’s conception of natural law, and of its relation to positive/civil law, and that of the Platonic-Stoic tradition. Employing the vocabulary of a later time, one might say that Aristotle rejected Plato’s version of the doctrine of ‘naturalism’ because in his view it is ‘transcendent,’ ‘other-worldly,’  ‘idealistic’ and ‘utopian.’ Aristotle’s approach to ethics is much more rooted in history than that of Plato, and could be said to be an ‘historical’ one, at least in part.  At the same time, however, it is not solely or entirely historical in character. Aristotle does reject the extreme form of conventionalism which is usually (arguably wrongly in some cases) associated with the Sophists. His ethical thought is a form of ‘’naturalism,’ but one which differs from that of Plato in the respects just indicated.

Marx and the Aristotelian Conception of Natural Law

How can the above account of Aristotle’s views on natural law be connected to a discussion of Marx and ethics? In this section I shall explore the suggestion that Marx’s approach to questions of ethics and law or ‘right’ (Recht) is similar to that of Aristotle in that Marx, too, can be seen as attempting to steer a via media between the two extremes of ‘conventionalism’ and ‘naturalism,’ where the latter doctrine is understood in the Platonic-Stoic sense. In Marx’s case I shall refer to this third doctrine by the expression ‘moral historicism.’ It is important to note, however, that this view is not to be identified with ‘conventionalism’ or ‘ethical relativism.’ It is, rather, a type of ‘naturalism,’ in much the same way as that of Aristotle is. Marx’s approach is sensitive to the importance of ‘history,’ and indeed is evidently in some sense an ‘historical’ one, without going so far as to abandon altogether or reject outright the view that there are principles of justice and law which are ‘natural,’ because (being ‘abstract’ or ‘formal’) they can be found in all societies everywhere, at all times and in all places.

On this reading, then, Marx also thinks that there are certain principles or ‘laws’ which are ‘natural’ because they are ‘universal,’ which are ‘embedded’ or concretely instantiated, in different ways, in different societies, or in different types of society. Thus, if the realm of ‘history’ is thought of as dealing with that which is not ‘necessary’ but rather ‘contingent,’ and which is ‘conventional’ or ‘particular’ to a certain society or type of society, then it follows that, like Aristotle, Marx also thinks of history, not as standing in opposition to nature and that which is natural, but rather as complementing or supplementing nature and that which is natural.

Marx, Political Economy and Natural Law: An Aristotelian Account

To illustrate this point let us begin by considering Marx’s attitude towards questions of political economy – the ‘laws’ of political economy. Is it true that Marx always, consistently, holds the view (which as we have seen he appears to endorse in the passage from the Afterword cited above) that there are no ‘universals,’ and hence also no ‘natural laws,’ at all in the sphere of political economy? In my view the answer to this question is ‘no.’ There are a number of occasions where Marx explicitly endorses the view that such universals do in fact exist. Perhaps the most significant of these is the well known and oft cited ‘General Introduction’ to the Grundrisse manuscript (Marx, 1973a).  

In the Grundrisse, rather than deny that there are economic universals or natural laws, Marx argues that although these things do undoubtedly exist they are nevertheless of relatively little importance for the student of political economy. If the aim is to understand the ‘workings’ of the economic system of a particular society, or type of society, then  these laws will not and could not get us very far, precisely because, being universal (and therefore abstract and formal), they can be found in all societies everywhere. Thus, for example, perhaps somewhat incautiously, Marx refers at one point to ‘the obvious, trite notion’ that ‘in production the members of society appropriate (create, shape) the products of nature in accord with human needs’ (Marx, 1973a: 88).

Elsewhere, however, Marx makes it plain to his readers that he does not consider truths of this kind to be ‘trite’ or ‘trivial’ at all. Far from it. For in Marx’s view an adequate understanding of the workings of the economic system of, say, a capitalist society, requires a knowledge of how these universal principles or natural laws operate ‘concretely’ in the specific circumstances confronted by individual examples of that particular type of society.

In the Grundrisse then Marx accepts there that ‘all epochs of production have certain common traits, common characteristics’ (Marx, 1973a: 85). The idea of ‘production in general,’ he says, is indeed ‘an abstraction.’ At the same time, however, it can be said to be a ‘rational abstraction’ because, or ‘insofar as,’  it ‘really brings out and fixes the common element and thus saves us repetition’ (Ibid.) Marx goes on to note that this ‘general category, this common element sifted out by comparison, is itself segmented many times over and splits into’ what he refers to, employing the terminology of the scholastic natural law theory of the medieval period in a striking manner, as different ‘determinations’ (Ibid.) Some of these, Marx concedes, ‘belong to all epochs.’ They will, therefore, ‘be shared by the most modern epoch and the most ancient,’ because ‘no production will be thinkable without them’ (Ibid.) However, Marx insists, ‘the elements which are not general and common’ are of particular importance and ‘must be separated out from the determinations’ which are ‘valid for production as such’ (Ibid.). The task of the political economist, therefore, Marx here insists, is to uncover or discover the ‘unity’ which exists between that which is ’universal’ and that which is ‘particular,’ or, employing Aristotelian terminology, between that which is ‘natural’ and that which is ‘conventional’ in the economic systems of particular societies, or types of society, so that ‘their essential difference is not forgotten’ (Ibid.) The immediate source of inspiration which lies behind this way of thinking is, of course, the philosophy of Hegel. Behind Hegel, however, we see the influence of Aristotle and of Aristotelianism on  the thinking of Marx.

In much the same vein Marx argues in the Grundrisse that in all societies everywhere, and at all times, the existence of some form or other of economic ‘production’ can be discerned, where the notion of ‘production’ is associated with that of the ‘appropriation of nature on the part of an individual (sic) within and through a specific form of society’ (Marx, 1973a: 87). Given that this phenomenon is indeed a universal one it follows, Marx insists, that ‘it is a tautology,’ that is to say necessarily true (of all societies everywhere), and therefore also undeniable (for to deny it would imply a contradiction) ‘to say that property (appropriation) is a precondition’ of all economic ‘production’ (Ibid.) According to Marx here, then, ‘that there can be no production and hence no society where some form’ or other ‘of property does not exist’ is indeed a ‘tautology,’ precisely because ‘an appropriation which does not make something into property is a contradictio in subjecto’ (Marx. 1973a: 88). 

However, even though this is indeed a necessary truth, it is nonetheless ‘altogether ridiculous,’ Marx goes on, ‘to leap from that’ (warranted) view to the further (in his opinion unwarranted) view that ‘a specific form of property, e.g. private property,’ possesses the same characteristic universality. To argue in this way, as, according to Marx, does John Stuart Mill, is to postulate (erroneously) the possibility that there are such things as ‘eternal natural laws’ which are entirely ‘independent of history.’ And it is at this point, of course, in Marx’s opinion, that specifically ‘bourgeois relations are then quietly smuggled in’ as the alleged ‘inviolable natural laws on which society in the abstract is founded’ (Ibid.)

In the Grundrisse Marx concedes, then, that the existence of industrial ‘capital,’ which is of course associated with the capitalist mode of production, ‘presupposes’ the prior existence of ‘the production process in general,’ which, as such, ‘is common to all social conditions,’ and therefore in one sense at least ‘without historic character’ (Marx, 1973: 320), that is to say, in Aristotle’s terminology, which is ‘universal’ and therefore also ‘natural’- or, as Marx also says, is ‘human, if you like’  (Ibid.). It is this principle or ‘law,’ which is associated with the idea of the production process in general, Marx argues, which ‘comes to be modified historically’ in different societies, or in different types of society, for example capitalist society, depending on the specific historical circumstances with which they are confronted.

Like Aristotle and Hegel before him Marx argues that our knowledge of the workings of these natural laws of political economy is derivable only on the basis of, first, observation, experience and comparison, and, second, by a process of analysis and ‘abstraction.’ For ‘as a rule,’ Marx observes, ‘the most general abstractions arise only in the midst of the richest possible concrete development,’ that is to say, precisely when ‘one thing appears as common to many, to all,’ and hence also when ‘it ceases to be thinkable in a particular form alone’ (Marx, 1973a: 104).

It is clear from these remarks, I think, that Marx is not, in the ‘General Introduction’ to the Grundrisse opposed in principle to the idea that there are such things as general or even universal, and therefore also ‘natural,’ laws of political economy. Rather, what he objects to is the fact that some (.bourgeois’) political economists have accorded this status to ‘laws’ which happen in fact, in Marx’s opinion, to operate only in a particular type of society – specifically capitalist society. 

Consider, for example, what Marx has to say abut the ‘baboon’ Malthus in the Grundrisse (Marx, 1973: 606). Earlier we saw that in the ‘Afterword’ to the second German edition Capital, Volume One, the author of the review of that work which was published in the European Messenger of St. Petersburg, maintained (with Marx’s approval) that Marx ‘denies the law of population is the same at all times and in all places’ and asserts, ‘on the contrary,’ that ‘every stage of development has its own’ unique ‘law of population’ (Marx, 1974a: 28). Hence, ‘with the varying degree of development of productive power, social conditions and the laws governing them vary too’ (Ibid.). 

These remarks, which Marx did endorse in the ‘Afterword,’ may fruitfully be contrasted with what he says about Malthus and his ‘law of population’ in the Grundrisse, where Marx holds a somewhat different view. There, as in the case of his critique of Mill and of ‘bourgeois political economy’ more generally, Marx argues that Malthus ‘transforms’ what are ‘historically distinct relations into an abstract numerical relation’ which he considers to be a ‘purely natural process,’ or a ‘natural law’ of population, but which in Marx’s opinion, rests ‘neither on natural nor on historical laws’ and which Malthus has in fact ‘fished purely out of thin air’ (Marx, 1973: 606). Marx insists, therefore, that ‘in history population proceeds in very different relations’ in different types of society, and that ‘overpopulation is likewise a historically determined relation’ (Ibid.) At the same time, however, Marx does not deny outright in the Grundrisse that there is such a  thing as a natural law of human population. Rather, he maintains, simply, that the different laws of population of different societies, or different types of society, such as that of Athens in ancient Greece, can indeed be thought of as ‘natural laws,’ provided that it is recognized that these laws are the ‘natural laws of humanity only at a specific [period of – TB] historical development, with a development of the forces of production determined by humanity’s own process of history’ (Ibid.). In other words, for Marx, the different laws of population which prevailed in the ancient world, and in the modern capitalist societies of the 19th Century, are both concrete manifestations of one and the same natural law of population – a law which in Marx’s view has been, and will continue to be, manifested or ‘determined’ in different ways, in different types of society, throughout human history. 

This ‘Aristotelian’ way of thinking about the relationship which exists between that which is ‘universal’ and that which is ‘particular,’ or between that which is ‘natural’ and that which is merely ‘conventional’ in the field of political economy, and indeed in that of human society and its history more generally, lies at the heart of what I have called Marx’s ‘historicism.’ Again, therefore, it should be apparent that this is an outlook which ought not to be identified with conventionalism or relativism.

 It is against this background that we should contextualize the following extremely important claim which Marx makes in a letter to Kugelmann in 1858:

‘No natural law can be done away with. What can change, in historically different circumstances, is only the form in which these laws operate’ (Marx)

The sentiments expressed here by Marx are recognizably Aristotelian, especially the clear reference which Marx makes to the notion of the ‘changeability’ of the principles of natural law, so far as their application of specific determination is concerned. When he made these remarks Marx had in mind, of course, the notion of natural law as it applies in the sphere of political economy. In the next section I consider the issue of whether, in Marx’s view, the notion of natural law, might also be thought of as having an application to questions of ethics. 

Marx, Ethics and Natural Law: An Aristotelian Account

The Aristotelian attitude which Marx expresses towards the principle of ‘naturalism’ in the Grundrisse is also relevant for our understanding of his attitude towards the notion of natural law, understood in a similar way, within the sphere of ethics. It might be suggested, therefore, that Marx and Marxism are not to be associated with conventionalism or ethical relativism, or that they reject outright the principle of naturalism here either. Rather, Marx ad Marxism ought to be associated with the different, ‘historicist’ view that although there are indeed certain normative principles which could be said to be natural precisely because they are universal, nevertheless these normative principles are concretely instantiated, ‘actualized’ or ‘particularized’ in different ways in different societies, or in different types of society, at different periods in the history of human civilization, or what Hegel referred to as ‘world history.’

A number of commentators who are interested in this issue have noted the importance of Marx’s Grundrisse in this regard, especially Karl Renner and, more recently, Phillip Kain (Renner, 1946 [1904]: 59, 75; Kain, 138-46, 149-50, 155). Renner, in particular, captures this aspect of Marx’s thought very well. Consider, for example, the following passages:

To decide the function of law in general, we have to study inductively all social orders as they appear in the course of history, from the most primitive to the most highly developed. By this method we obtain the general categories of the social order and at the same time the general functions of law…This procedure is legitimate in spite of the fact that every individual stage of development has its specific nature and is subject to peculiar laws. Marx frequently refers to general principles of this kind, declaring them to be justified...Marx, however, seeks to explain the specific historical phenomenon alongside with previous individual forms as being merely an individual manifestation of the general principle (Renner, 1946 [1904]: 59)

‘Our survey has listed the functions of the legal institutions in the most general way. It comprises general abstractions which are as valid as the abstractions of production, consumption, and social order in general. It is evident that production, consumption and distribution take specific forms at every stage in the development of a concrete society’ (Renner, 1946 [1904]: p. 75)

According to Renner, Marx and Marxism, are to be associated with the view that in the sphere of ethics and law, also, there are certain normative principles which are ‘general,’ indeed ‘universal,’ in their application, although they are applied ‘concretely’ in different societies in different ways. Renner does not, therefore, associate Marx and Marxism with the outright rejection of the principle of ‘naturalism.’ Rather, in his opinion, Marx and Marxism are to be associated with the view that ‘nature’ and ‘convention,’ or ‘reason’ and ‘history,’ or ‘form’ and ‘content,’ mutually supplement and support one another, for any adequate approach to ethics must rest on the belief that each of the three former principles requires an other principle, its ‘opposite,’ if it is to be practically effective.

Similar views can also be found in the writings of Engels, Lenin and Trotsky. In The Housing Question Engels makes the following interesting remarks about the discipline of jurisprudence and its history:

In its further development the science [of jurisprudence] compares the legal systems of various peoples and various times…The comparison presupposes points in common…And these are found by the jurists compiling what is more or less common to all these legal systems and calling it natural right (Engels, 1958: 624).

The fact that Engels, at least, acknowledges the existence of certain eternal truths in ethics has been noted by W. H. Shaw, who notes that according to Engels ‘the moralities of different societies will often contain common elements.’ Indeed Shaw maintains that, arguing in the same spirit, ‘one can go further’ than Engels did and ‘argue that all moralities will share certain features in common; no society, for instance, could permit random killing by whoever felt like it.’ (Shaw, : 35-36). Here Shaw associates Engels, and perhaps by implication Marx and Marxism also, with a view which is strikingly similar to that of H. L. A. Hart and his notion of ‘the minimum content of natural law’ (Hart, 1961: 181-89; see also  d’Entrèves, 1972; Drury, 1981).

Similarly, in his Materialism and Empirio-Criticism Lenin acknowledges that according to Engels there are indeed certain ‘eternal truths,’ in the sphere of ethics, ‘wretched though they may be’ (Lenin, 1972 [1908]: 147). According to Lenin, Bogdanov considered this to be an inconsistency on Engels’s part, as in his opinion the authentic Marxist position is or ought to be a relativist one (Ibid.) 

Finally, in his Their Morals and Ours Trotsky says the following:

‘Do not elementary moral precepts exist, worked out in the development of humanity as a whole and indispensable for the existence of every collective body? Undoubtedly such precepts exist…[However]…moral precepts in essence preserve an algebraic, that is an indeterminate character…The highest generalization of these norms is the ‘Categorical Imperative’ of Kant. But…this imperative does not embody anything categorical because it embodies nothing concrete. It is a shell without content’ (Trotsky, 1975 [1938]: 22).

Trotsky’s suggestion that the basic principle of natural law, which when formulated will be something like the Categorical Imperative of Kantian moral philosophy, or Aristotle’s principle of equity, is an empty ‘shell,’ or a ‘form’ without any substantive or determinate ‘content,’ is especially significant in this regard. Here Trotsky suggests that for Marx and Marxism ethical principles are to be thought of ‘concretely.’ We must focus neither on the ‘form’ of ethics exclusively, nor on the ‘content,’ but rather on both of these two principles at the same time, and on the relationship between them: the formal principle of ethics as it is given a definite substantive content, in a particular society, or type of society, at a particular period in its history, or of world history, depending on ‘class interests,’ the balance of class forces, and so on.

Like Marx in the Grundrisse, when discussing questions of political economy, neither Engels, Lenin nor Trotsky goes so far as to deny that there are such things as moral or ethical universals, or what Engels refers to explicitly as principles of ‘natural right.’ Nor are they relativists/conventionalists. Rather, they argue that although there are such things nevertheless our knowledge of them will not take us very far if we wish to understand the ethical norms which are to be found in particular societies at different periods in human history. They too, therefore, think of ‘reason’ and ‘history,’ or ‘nature’ and ‘convention,’ or ‘form’ and ‘content’ as mutually supplementing or supporting one another. This is the attitude of mind which I associate with the doctrine of ‘moral historicism,’ a doctrine which, like the ethical thought of Aristotle, also seeks to steer a via media between the two extremes of naturalism and conventionalism, and which should not, therefore, be identified with relativism/conventionalism. 

This attitude of mind is somewhat similar to that of Hegel in Part One of his Philosophy of Right, where certain principles of right which Hegel considers to be ‘rational’ or ‘natural’ are presented to the reader as being the most fundamental principles of ‘abstract right.’ It is worth reminding the reader at this point that the full title of the Philosophy of Right when it was first published was Natural Law and Political Science in Outline: Elements of a Philosophy of Right. It is commonly thought, wrongly, that the phrase Natural Law and Political Science in Outline is a sub-title. However, that is not the case. In fact it is the first of the two main titles which Hegel gave to that work, neither of which is a sub-title (Burns, 1995; Burns, 1996).

Moral Historicism and the Idea of Immanent Critique

I have suggested that Marx and Marxism can be associated with the notion of ‘moral historicism.’ I have also suggested that there are similarities between moral historicism and the Aristotelian approach to ethics. To be more specific, in both cases we have a doctrine that can be thought of as a theoretical synthesis of the principles of ‘naturalism’ and ‘conventionalism.’ However, I have also argued that in the case of Aristotle this approach to ethics is politically conservative in nature. It amounts to an attempted justification or legitimating of existing society, its laws and institutions. Furthermore, I have argued that one reason for this is that in Aristotle’s thinking the notion of natural justice or law is ‘immanent’ rather than ‘transcendent.’ Natural law inheres within existing society rather than stands above it. It ‘informs’ existing laws and institutions and cannot, for this reason, be used to criticize them. In Aristotle’s thought, then, the notion of natural law is an uncritical one. 

We are, therefore, presented with a problem. How is it possible for the approach to ethics which I have associated with Marx and Marxism, and which I have claimed is derived ultimately (through Hegel) from Aristotle and the Aristotelian tradition, to serve as a vehicle for the radical critique of existing society? How is it possible for such an approach to ethics, of the kind associated with moral historicism, to be a component part of any ‘critical theory of society’? The starting point for an adequate answer to these questions is to associate Marx and Marxism, as has often been done before, with the notion of ‘immanent critique,’ which is to be contrasted with that of ‘transcendent critique,’ of the kind associated with the Platonic-Stoic natural law tradition (Antonio, 1981; Buchwalter, 1991; Helmling, 2005).

In order to transform the Aristotelian conception of natural law into a ‘weapon of criticism’ for those wishing to change existing society radically for the better one of the things that is necessary is to combine it with the notion of ‘moral progress,’ or with a definite ‘philosophy of history.’  Marx and Marxism can be associated with such a philosophy of history, whereas the ethical thought of Aristotle cannot. And this association is, in part, the reason why Marx’s moral historicism can contribute to a critical theory of society. The idea behind this way of thinking is that there is such a thing as ‘world history,’  which might properly be thought of constituting a sequence of particular ’stages’ in the history of the moral or ethical development of the human race. 

On this view, the notion of ‘moral progress,’ like that of ‘world history’ is associated with that of ‘change.’ This change, however, is not just change per se. It is not the kind of random or ‘chaotic’ change which, rightly or wrongly, is usually associated with the philosophies of the Pre-Socratic philosopher Heraclitus, and more recently of Nietzsche. Rather, it is most definitely ‘change for the better’ (Burns, 1997). From this point of view, within this sequence, that which comes later is arguably ‘better’ than that which came earlier. It is, ethically speaking, an ‘improvement’ on that which came earlier. And it is for this reason that it is rightly thought that moral progress has in fact taken place, or does in fact take place.

Marx and Marxism and the Notion of Change 

At this juncture it is, perhaps, worth saying a little more about the notion of change and the part which it has to play in the thinking of Marx and Marxism. As Aristotle noted long ago in his Metaphysics, there are a number of different ways in which one might think about the concept of change. For example one might ask whether change is or is not (either necessarily or in fact) continuous or processual, on the one hand, or discontinuous on the other? One might consider whether it is linear or non-linear? One might enquire whether it is teleological, with a definite end or goal, or not? One might speculate as to whether it is slow or rapid? And one might, finally, seek to determine whether change is or is not in some sense progressive, or ‘for the better,’ implying that what comes later in time can legitimately be seen as being in some sense an improvement on what went before it in the sequence?

Marx and Marxism attach a great deal of importance to the notion of change, which in the Afterword referred to earlier Marx associates with the idea of ‘dialectics’ (Marx, 1974: 28). There is also of course the striking passage in The Poverty of Philosophy where Marx (citing Lucretius, De Rerum Natura) refers to the idea that the only constant or permanent thing in the world generally is the principle of change itself, mors immortalis or ‘immortal death’ (Marx, 1976 [1846]: 102).

Marx and Marxism are also, of course, usually associated with the notion of radical or revolutionary as opposed to evolutionary change. It is, therefore, also necessary to say a little more about these two ideas. I associate the notion of evolutionary change with two things. In the first place, such change is processual and the rate or pace of evolutionary change is relatively slow. In the second place, no matter how it is measured, the amount, quantity or magnitude of the change which occurs in the course of a process of evolutionary change is, in the short term, always relatively small or low, although over a considerable extent of time, of course, it may turn out to be very great. In contrast, I associate the idea of radical or revolutionary change with the idea that the rate or pace of change is relatively quick or rapid; and with the further idea that the amount or quantity of change, again no matter how this is measured, is large or high. 

As the notion of radical or revolutionary change is also sometimes associated with Poststructuralist philosophy and social theory, the basic thinking of which in these matters is drawn from the writings of Heraclitus, and his modern follower Nietzsche, it is also necessary to say something about the similarities and differences which exist between Marxism and Poststructuralism on this issue. Here the fundamental point is that, like Aristotle and Hegel before him, and unlike Heraclitus, Nietzsche and contemporary Poststructuralism, Marx embraces the principle usually referred to as essentialism. 

According to this way of thinking about change, even sequential change which is rightly thought to be radical or revolutionary, can be associated with the notion of continuity, in some sense of the term. Even here that which comes later in the sequence can not be said to be entirely or completely different, or different in literally all possible respects, from that which came earlier in the sequence. For all things have an underlying essence. And it is possession of the characteristic features which are associated with this essence which makes a thing what it is, an individual example of a certain type of thing, and not something else. There is a sense, therefore, in which an individual thing simply cannot change, if by ‘change’ one means that it loses any one of these essential characteristic features. For if that were to happen then, according to essentialists, it would not in fact be the same thing. In such circumstances the thing in question could not be said to have changed, even radically – for even in those cases when a thing changes radically it must necessarily still be the same thing afterwards as what it was before the change in question was undertaken. 

In short, from this point of view, the idea of radical change does not imply the actual destruction of a thing and its transformation into something else, a completely new and different thing. This is the difference between the idea of radical or revolutionary change, as it is understood by Marx and Marxism, and the same idea as it is understood by Heraclitus, Nietzsche and contemporary Poststructuralists, all of whom are commonly thought to reject the principle of essentialism. 

The reader is reminded at this point of the phrase which is usually associated with the philosophy of Heraclitus, namely panta rhei, ‘all things flow’; and of the maxim, emphatically rejected by Aristotle in his Metaphysics, that ‘one cannot step into the same river twice’ (Burns, 1997).  Aristotle’s response to this claim is that, if Heraclitus is right, then one cannot step into the same river even once – in short, that there is no river. For if the ‘thing’ into which one steps at a later time is completely different from the ‘thing’ into which one steps at an earlier time, and shares no characteristic features at all with it, then it makes no sense to talk about there being any, continuous ‘thing’ which changes in this context. With respect to this issue, Marx and later Marxists would surely agree with Aristotle and reject the thinking of Heraclitus, Nietzsche and contemporary Poststructuralists.

In order to illustrate the conception of change which I associate with Marx and Marxism, let us take the idea that according to Marx there is to be a revolutionary transformation of existing capitalist society into a radically different type of society, the communist society of the future. My point here is that for Marx and Marxism even after such a process of radical or revolutionary change has occurred it remains the case, nonetheless, that there are at least some features of the capitalist society of the present which would be, and indeed must be, retained in the communist society of the future. For example, if it is true that both capitalist society and communist society are indeed types of society, then according to the standpoint of essentialism, they must have at least some things in common, namely those features in virtue of their possession of which they can both be said to be specific examples of the same type of thing, namely a ‘society.’ Thus, if it is the case that no society can exist without at least some law or laws, then it follows, on this view, that for Marx and Marxism even the communist society of the future must, precisely because it is a society, also possess a definite system of law, no matter how different that system of law is from the system which prevails in the capitalist society of the present. From this point of view, it is not possible, in point of fact, to do away with all law(s); just as it is a logical impossibility to claim that what characterizes the notion of ‘communism’ is that it can be associated with the idea of a ‘society without law.’ For to make such a claim would imply a contradiction. 

Indeed, somewhat more provocatively, it might even be argued that Marx not only would and should have said, but actually did say, much the same thing about the concept of property. It is clear enough, for example, from what Marx says about this notion in the General Introduction to the Grundrisse that he does not associate communism, and the communist society of the future, with the abolition of all ‘property’ and property relations. Rather, Marx associates communism with the abolition of private property, especially in the sphere of economic production: private ownership of the means of production. I have already cited a passage where Marx associates the notion of economic production in general, that is to say all economic production, in all societies everywhere, with that of the appropriation of natural resources, and hence also with the notion of property, in some sense of the term. Indeed he argues there that ‘it is a tautology’ to say that ‘property (appropriation) is a precondition’ of all economic production (Marx, 1973a: 85). According to Marx in the Grundrisse, then, ‘there can be no production’ and hence ‘no society’ either without there being also at least ‘some form of property.’ Marx insists that to say this is a tautology precisely because ‘an appropriation which does not make something into property is a contradictio in subjecto’ (Marx. 1973a: 88). In other words, Marx maintains in the Grundrisse not only that there will be at least some system of economic production in the communist society of the future, but that there will be at least some form of property, and hence also some form of law (for property relationships are established, defined and supported by at least some system of law). 

Once again, therefore, we can see that Marx and Marxism can be and ought to be associated with the principle of continuity as well as that of change. To say this, indeed to insist on this point, is not to transform Marx into a reformist, or to deny the radical or revolutionary character of change, as Marx understood the concept. It is, however, to dissociate Marx and Marxism from a certain way of thinking about change, especially the notion of radical or revolutionary change, which has become fashionable as a consequence of the influence of Poststructuralist philosophy.

Marx’s Historicist Approach to Understanding the Family

I shall consider shortly how this way of thinking about change can be applied to our understanding of moral historicism and the associated notion of ‘moral progress.’ First, however, I would like to illustrate it by referring to another example, that of the family. Consider, for example, the following passage from Capital, Volume One, where Marx talks about the family and its history:

It is, of course, just as absurd to hold the Teutonic-Christian form of the family to be absolute and final as it would be to apply that character to the ancient Roman, the ancient Greek, or the Eastern forms which, moreover, taken together form a series in historic development (Marx, 1974: 490).

Here Marx’s approach to the discussion of the family is that of an ‘historicist.’ This is so because, in the first place, he suggests that in order to properly understand the family, and by implication the concept of the family, one needs to think about it historically. In the second place, Marx suggests in this passage that there are different ‘forms’ of the family, or different ways in which the family, throughout its history, and indeed throughout ‘world history,’ has been concretely determined or shaped. Third, Marx suggests that these various different determinations, taken together, can rightly be thought of as constituting a definite sequence or ‘series,’ which can be associated with the ‘historic development’ of the family. In other words, these various forms of the family, although certainly different from one another in certain contingent, non-essential or accidental respects, are nevertheless also similar to one another, in that they are all different forms of just one thing, namely the family. They share the essential characteristic features which Marx associates with the concept of the family. Thus Marx’s approach to understanding the family is indeed that of an essentialist. He thinks of the history of the family as involving the principle of continuity as well as that of change. 

Fourth, as in the case of Aristotle’s doctrine of natural law, and in that of the discussion of questions of political economy in the Grundrisse, those features of the family which can be considered to be essential, because they are found universally, in all of the specific forms of the family, in all societies everywhere, can also be thought of as being natural, whereas those features which are merely contingent or accidental can plausibly be thought of as being merely conventional. As such they can be associated with the peculiarities or specific differences of a particular society, or type of society, at a definite ‘stage’ in the historical development of the family as a whole.

Fifth, Marx seems to have thought that the history of the family can legitimately thought to involve the notion of progress. On this view, the specific forms of the family which come later in the sequence can legitimately be considered to be ‘higher’ or superior to the earlier forms, although quite why this is so remains unclear. One possible reason for this is that the later forms are more complex than the earlier ones, in that there is a sense in which they might be thought to, in a sense, contain within themselves the earlier ones, whilst at the same time also ‘going beyond’ them. To employ the terminology of Hegelian metaphysics, in the later forms the earlier ones are ‘sublated’ (Aufhebung)

Sixth, Marx suggests that none of these determinate forms of the family, including the present one, should be considered to be ‘absolute and final.’ He evidently thought that there is a sense, therefore, in which there is no ‘end to history,’ so far as the history of the family is concerned, and nor could there be – just as there is no ‘end of history’ so far as world history itself is concerned, and nor could there be. Even the specific form of family which prevails in the communist society of the future will not be the last word so far as the history of the family is concerned. Although whether or not this should be taken to imply that Marx’s understanding of the history of the family is, or must be, a teleological one is a matter for dispute. 

Seventh, like Hegel before him, Marx appears to hold the view that in order to adequately understand the family at any one of these stages in its history it is necessary to consider the relationship that it has both to the family in other stages, especially earlier ones, and to the sequence as a whole, in so far as we currently have knowledge of it. To understand the family of the present it is necessary to appreciate how it has emerged, historically, from the family in the past; and this understanding will, in turn, provide us with at least some insight regarding the historical development of the family in the future. For the seeds of the future, at least in the short term, have already been sown in the present. It is possible, therefore, to have at least some grasp of the general direction in which the historical development of the family is going.

Finally, given this, it might be suggested that in Marx’s view because the later and most recent form of the family, the seeds of the future existence of which have already been sown in the present, is in some sense higher than, superior to, and an improvement on earlier forms, including that which is currently the dominant form in the present, then the knowledge that we now have of this highest form, as it is encapsulated in nucleo  in present conditions, can be employed by us to critically evaluate the dominant form of the family in capitalist society today and find it wanting. Thinking about the family in this historicist way, therefore, provides us (or so it is alleged) with the intellectual resources we need if we are to be able to critically evaluate the family as it currently exists.

It is readily apparent that a critique of this kind is not a transcendent critique, of the type which, earlier, I associated with the Platonic-Stoic conception of natural law. In particular, this immanent critique does not presuppose that there is a specific form of the family which can be demonstrated, rationally, to be superior to all other forms by reference to a universally valid and timeless or trans-historical standard of evaluation. Nor does it assume that there is just one form of the family which is always and everywhere ‘the best,’ no matter what the historical circumstances might be. In the next section I will attempt to show that this line of reasoning can also be applied by those seeking to understand Marx’s attitude towards questions of ethics and law, which is, arguably, also historicist in just this sense.

It is not clear that Marx did think of this process of historical development of the family as being a teleological one in which, to employ the terminology of Hegelian metaphysics (derived ultimately from Aristotle), a certain potential is eventually or finally actualized. This is open to debate, and has in fact been debated.  One thing is clear, however, namely that if we read Marx in the way suggested above then it would not be possible to argue that the essence of the family, or indeed anything else (e.g. the ‘human essence’), is only actualized at the end or terminus of the sequence or series of historical development alluded to above. For it is clear that, on this view, the essence of the family is actualized, albeit at each stage in a different way, in each and every one of the stages of the sequence or series in question. The specific form of the family at the highest or latest stage of this sequence cannot, therefore, be considered to be superior to earlier forms of the family on the grounds that it and it only (finally) actualizes the essence of the family, whereas they did not. If it is superior to these earlier forms then this can only be so for some other reason. 

Marx and Moral Historicism

It might be argued that the analysis of Marx’s understanding of the family presented in the preceding section helps us to understand Marx’s ‘historicist’ approach to questions of ethics, justice and law. For Marx’s approach to such questions is also that of an historicist. He suggests that our approach to such questions ought to be an historical one, in the sense that it should be connected to a ‘philosophy of history,’ or a conception of ‘world history.’ It is connected, therefore, to the notion of ‘moral progress’ in the history of the human race. Marx suggests that in this area also we can think of the history in question as being constituted by a sequence or series of ‘stages,’ which are in some sense continuous or connected to one another; it being understood that what comes later is better, higher or superior to what comes earlier. Moreover, here also Marx’s understanding of what it is that accounts for the continuity which exists between one stage  in the series and that which preceded it is essentialist. He assumes that there are certain characteristic features which to be found in each and all of the stages in question. There are, therefore, certain principles of ethics, justice or law which are indeed universal and, in one sense at least, timeless or eternal, although these are concretely manifested in different ways, and given a specific determinate shape or form, in different historical epochs. 

Like Aristotle and Hegel before him, then, Marx differentiates between that which is ‘essential’ and that which is ‘contingent’ or ‘accidental,’ and between that which is ‘natural’ and that which is ‘conventional.’ Moreover, as in the case of the family and its history, Marx thinks that if we are to be able to understand the specific form of manifestation of ethical life of a particular society in one historical epoch then one of the things that is necessary is that we should consider how this is related or connected to other forms, especially earlier ones – to see how it has emerged historically from those earlier forms, none of which could be said to be the final words on the matter. 

Once again, therefore, it is possible to associate Marx’s thinking on this issue to the idea of an immanent rather than a transcendent critique. It is the latest and highest form of ethics, which Marx associates with the communist society of the future, the seeds of which are already discernible in the capitalist society of the present, which provides us with an evaluative criterion, a normative standard, to which we might appeal when seeking to criticize existing society, its institutions and its laws.

Marx’s ‘moral historicist’ attitude towards questions of ethics, justice and law, or towards questions of ‘right’ [Recht], is perhaps best illustrated by what he has to say about these issues in his Critique of the Gotha Programme (Marx, 1958b [1875]), especially in the following passage:

Thus equal right is an unequal right for unequal labour…It is therefore a right of inequality in its content, like every right. Right, by its very nature, can consist only in the application of an equal standard; but unequal individuals (and they would not be different individuals if they were not unequal) are measurable only by an equal standard insofar as they are brought under an equal point of view….To avoid all of these defects, right instead of being equal would have to be unequal. But these defects are inevitable in the first phase of communist society…Right can never be higher than the economic structure of society and its cultural development conditioned thereby…In a higher phase of communist society…only then can the narrow horizon of bourgeois right be crossed in its entirety (Marx, 1958b [1875]: 24).

As in the case of the passage cited earlier, where Marx discusses the family, this passage is of interest for a number of reasons. One of these is that when talking about the notion of right [Recht] in one of the different possible senses of the term, Marx indicates that his understanding of this concept is basically the same as that advanced by Aristotle when discussing the notion of justice (dikaion) in Book V of the Nicomachean Ethics. 

There Aristotle associates the concept of justice with that of equity, that is to say geometrical or proportional (as opposed to strict arithmetical) equality. The basic principle of equity, of ‘rule following,’ and therefore of morality and law, is ‘like cases ought to be treated alike,’ or ‘equals are to be treated equally in relevantly similar circumstances,’ and that individuals should be treated unequally or differently if and when their circumstances are different, provided the inequality of the treatment is proportional to the inequality which exists between them. For both Marx and Aristotle this principle of equity is the most fundamental principle of all justice, right, ethics or law. As Marx says in the passage cited above, this principle encapsulates the essence or ‘the very nature’ of the notion of justice or right. This one principle at least is, therefore, constant and unchanging. No matter how they might differ in other all societies respects the legal systems of all societies, simply because they are systems of right or law, must and do share a commitment to this same basic principle.

If the suggestion that Marx’s views regarding questions of ethics, justice and law are fundamentally Aristotelian has anything to be said for it then it follows that for Marx, also, the principle of equity is as much a logical principle as it is a normative one. It is as much an account of what is involved in understanding the concept of justice, of right, or of law, as it is an imperative or injunction placed upon individual moral agents. As such it captures the very essence of the notion of justice, understood as the most abstract or formal principle of right or law. 

As in the case of Aristotle, for Marx also the principle of equity can be thought of as a ‘form’ without a definite, substantive or determinate ‘content.’ For if it is conceded that ‘like cases are to be treated alike,’ or ‘equals are to be treated equally,’ nevertheless it remains unclear who are to be considered equals and how, exactly, they are to be treated. These are questions which, in Marx’s view, ought to be and are decided by the legal systems of different societies depending on the peculiarities of their historical circumstances, including especially where they stand in world history – their particular ‘stage’ of historical development. For Marx this is just as true of the capitalist society of the present as it is of the feudal society which preceded it, and of the communist society of the future which Marx thought would eventually replace it.

Moreover, because for both Marx and Aristotle an ethical life or a life of justice is something which is natural for human beings, it follows that the principle of equity is also the most fundamental principle of natural justice or law. In Marx’s case this means not only that it is valid or binding in all societies everywhere, at all times and in all places, but also that it can be found empirically instantiated in all societies everywhere, although it is interpreted and applied differently, in different societies or types of society at different stages of world history, each of which is associated with a certain type of society the economic system of which is dominated by a particular mode of production.

Marx’s approach to questions of ethics, justice, right or law can indeed, then,  be associated with the notion of moral historicism, along the lines suggested above. Marx does think that we need to understand the ethical life of the human race historically. And he does see the history of ethics as both constituting and being constituted by a number of definite stages of development. This is clear from his assertion in the passage just cited that, in contrast to the formal principle of right which remains always the same and unchanging, those substantive conceptions of justice or right which come later in world history are superior to or ‘higher’ than those which come earlier. 

It is clear, then, that Marx does think that the history of the ethical life of the human race can be associated with the notion of moral progress. On this view, then, the history of ethics is, in one sense at least, a continuous one. It is based on the principle of ‘continuity-in-change.’ Moreover, what makes that history continuous is the fact that the formal principle of equity, because it represents the very essence of the concept of right, justice or law is and must be present within each and every stage of ethical development. 

On this reading it is quite wrong, as Pashukanis does, to attribute to Marx the view that the concept of right or law is to be associated only with that of a capitalist society; and that there would be no law(s) at all in the communist society of the future. It is true that in the passage from the Critique of the Gotha Programme cited above Marx states that in the ‘higher phase of communist society’ the ‘narrow horizon of bourgeois right’ will be ‘crossed in its entirety’ (Marx, 1958b [1875]: 24). However, this remark should not be misunderstood. In particular Marx should not be taken as maintaining here that because all right or law is necessarily or irredeemably bourgeois, it follows that the transition from a capitalist to a communist society implies that all right and law will have been left behind. Rather Marx’s meaning is simply that what has been left behind is simply the world of bourgeois right and law, that is to say the substantive standard of justice which Marx associates with a capitalist society, though not its formal principle. That formal principle, the principle of equity, remains and will continue to operate in the communist society of the future, although it will be interpreted and applied in a new or different way.

It follows from this analysis that, in one sense at least of the term ‘justice,’ it would not be possible for Marx to claim that capitalism is unjust. This is so because, considered from the standpoint of Marx’s moral historicism, formally speaking, or insofar as the essence of justice is concerned, capitalist society is no more and no less just than any other type of society, whether that type of society comes earlier or whether it comes later in the presumed historical series. This is one of the reasons, I think, why Marx was so unwilling at times to condemn capitalist society on the grounds that it is unjust. That does not mean, however, that Marx took the view that capitalist society could not be normatively criticized on other grounds. 

This way of thinking about Marx’s approach to ethics, and the role that the concept of ‘essence’ has to play within it, brings me into conflict with Phillip Kain, who is one of the few commentators to have considered the relevance of the views which Marx expresses about the method of political economy in the Grundrisse for any attempt to understand his attitude towards questions of ethics (Kain, 1991). Kain’s contribution to the discussion is most welcome, and arguably the starting point for commentators who are interested in exploring the thesis that in matters of ethics Marx is a moral historicist. There are, however, a number of points concerning which I find myself in disagreement with Kain. 

One of these is the fact that Kain does not say enough about natural law theory and the different natural law traditions. In particular, Kain’s suggestion that ‘Marx in many ways agrees with the [sic – TB] natural law tradition’ because he ‘holds that there is an independent moral ground from which to judge the validity or justice of civil laws’ gives his readers the impression that he thinks that Marx subscribes to the Platonic-Stoic conception of natural law, and that this is the only possible conception of natural law (Kain, 1991: 24). 

Another disagreement which I have with Kain relates to the issue of whether, for Marx, ‘essences’ are actualized only at the end of a particular historical sequence or series. Kain suggests that this is indeed the case, whereas in my view it is not (Kain, 1991: 21-22, 24-25). 

A third disagreement is Kain’s suggestion that Marx subscribed to a doctrine of ‘changing essences,’ that is to say he thought that the essence of a thing is something which could in principle alter or change over time (Kain, 1991: 21-22, 25, 30, 181). This view seems to me to be logically incoherent, and I believe that Marx would have considered to be logically incoherent also. 

Finally, Kain suggests that Marx’s ethical thought is similar in certain respects to that of Kant. Consider, for example the following passage in which Kain discusses Marx’s views regarding the issue of how one might critically evaluate existing positive law form the standpoint of its rightness or wrongness, its justice or injustice. In it Kain argues that, like Kant, Marx held that in the capitalist society of the present what makes the laws of the capitalist state unjust is the fact that there is a conflict or ‘contradiction’ between the ‘form’ of this law, which is ‘universal,’ and its ‘content,’ which is ‘particular’:

‘How do we judge...whether essence and existence are in accord? Here Marx has been strongly influenced by Kant and we can begin to see how Marx’s concepts of essence and freedom are linked to his concept of universalization. Marx holds that the test of whether existence measures up to essence is to compare form and content. The content of the law must not contradict the form of the law...the content of the law must be capable of being given a universal form without contradiction. The state and its laws must represent universal ends, not private or particular interests. If laws represent private interests, the interests of a special group or class opposed to others, the state becomes a mere means to further this private interest and the content of the law contradicts the universal  form of law’ (Kain, 1991: 28)

As in the case of the view that ‘essences’ are only actualized at the end of a particular historical sequence or series so also, in the passage above, Kain attributes to Marx the view that in all earlier epochs of human history the determinate ‘content’ of law is or was not in harmony with the requirements of its ‘form,’ or its most fundamental formal principle. In my view this is not how Marx’s views on the relationship between the ‘form’ of law and its ‘content’ are best understood. Nor is this the best way of understanding how Marx thought that his own approach to ethics, his moral historicism, could be put to use in a critical theory of society.

I have said that according to Marx there is a sense of the notion of ‘justice’ according to which it could not be said that capitalism is unjust, or essentially unjust. There are, however, certain occasions when Marx definitely does suggest that capitalist society can be criticized specifically on the grounds that it is unjust. It is clear enough, though, that on those occasions when Marx talks in this way he is invoking a different conception of justice from the abstract or formal one alluded to above. Rather, on those occasions, Marx appeals to the existence of a concrete or substantive conception of justice, which he associates with a certain type of society in a particular epoch or stage in world history, and he uses it to criticize the social relations which he associates with an earlier type of society. In these passages Marx seems to be suggesting that in any given society or ‘social formation’ at a given time it is possible to discern more than one mode of production, an earlier and a later one, and consequently more than one substantive standard of justice – and that it is by appealing to the latter that it is possible to subject the former to normative criticism and declare it to be no longer  substantively just.

The reader is reminded at this point of Marx’s remark in Capital, Volume Three, cited earlier, that ‘the content’ of the formal principle referred to above ‘is just whenever it corresponds to the mode of production’ which prevails in a particular historical epoch, whereas in his view it is ‘unjust whenever it contradicts that mode.’  Marx argues there that ‘slavery on the basis of capitalist production is unjust,’ although presumably, in his view, it was not unjust when in the past it was evaluated by the substantive standard of justice which prevailed in the ancient world (Marx, 1974 [1894]: 3, V, XXI, 339-40). 

Thus for example if injustice always and everywhere is essentially a matter of ‘treating equals unequally’ then it might be argued that slavery is rightly considered to be unjust as soon as it is assumed that masters and their slaves are both ‘human beings’ and therefore ‘equals.’ Marx seems to be suggesting that this cosmopolitan assumption is made, and rightly so, in modern societies where the capitalist mode of production is dominant. In the ancient world, however, things were different. At that time, Marx implies, the belief in the equality of all human beings either did not exist at all or at the very least was not widely accepted. Masters and slaves were not then generally considered to be equals. Hence slavery was not considered to be unjust – and rightly so, or so Marx seems to have thought.  

Marx’s reasoning on the subject of the rights and wrongs of slavery in the ancient world is somewhat obscure, and can be interpreted in different ways. One possibility is that he believed that nobody at all in the ancient world considered slavery to be unjust, and that he concluded from this that it wasn’t, or at least that it is pointless for us to say now that it was, given that nobody thought so then and it is now too late to do anything about it. Another possibility is that Marx held that that it was not possible for anybody in the ancient world, say in classical Athens, to do anything about slavery, as the historical preconditions for abolishing were arguably not yet present. Given this, if we invoke the principle that ‘ought implies can,’ it follows not merely that there was little point at the time for anybody to condemn slavery but also, more strongly, that ancient slavery could not rightly be said to have been unjust at that time, no matter who is making the judgement, whether that person is a modern commentator writing today, or whether it was an ancient commentator (should such a person exist) making a similar judgment. 

The reader is also reminded that we have the authority of Aristotle to support the view that there were indeed certain ‘anonymous opponents of slavery’ in classical Athens who maintained that slavery is ‘contrary to nature and unjust’ (Burns, 2003; Burns, 2011). It is an interesting question ask whether Marx would seriously have wished to argue that the view of these contemporaries of Aristotle that ancient slavery was unjust was mistaken; that they should not have made it; and that they would not have made it had (per impossibile) they had an adequate understanding of the materialist conception of history (Daly, 2000; Kain, 1991: 169; Peffer, 1990: 212-35; Selsam, 1947: 65-66; Vogel, 1996; Wood, 1980: 15-16; Wood, 1986: 131-32). 

According to this reading of Marx as a moral historicist, then, there is such a thing as ‘moral progress.’ In the history of ethics, or the history of the ethical life of the human race, that which comes later is indeed is in some sense better than that which went before. The specific determinate content which is given to the formal conception of justice in the communist society of the future can indeed be considered to be higher than or superior to that which is given to it by the capitalist society of the present, even though the latter could not be said to be essentially unjust. And there is a substantive normative standard of justice or right, associated with that future society, which might be used to critically evaluate existing capitalist society and find it wanting. However this standard is evidently in some sense the creation of history. It is, at least in part, an historical and not a ‘trans-historical’ standard of normative evaluation. The theoretical resources for the critique of existing society  are not, therefore, solely the products or creations of reason or philosophy. In short we are indeed talking about an ‘immanent’ and not a ‘transcendent’ form of critique.

Conclusion

As we have seen it is possible to argue, and many commentators have argued, that Marx and Marxism do not have an ‘ethics’ at all, of any kind. Moreover, even if he did, it is arguable that the ethic in question should not be thought of as being any kind of natural law theory. Against this I have suggested that provided one is careful to define one’s terms it might be possible, not only to attribute an ‘ethics’ to Marx, but also to defend the view that the ethics in question is indeed some kind of natural law theory. On this reading, then, Marxism can be associated with a certain way of thinking about ethics or morality. It should not be thought of a being a pure ‘sociology of morals,’ and nothing else. 

More specifically, what I have attempted to do above is explore a certain way of thinking about Marx’s approach to questions of ethics, justice and law which connects Marx to Aristotle and to the natural law tradition – especially the Aristotelian natural law tradition. This has involved developing the idea that Marx and Marxism are best thought of as being associated with the doctrine of ‘moral historicism,’ a doctrine which, in turn, can be seen as attempting to steer a via media between two ‘extremes,’ namely ’naturalism’ or the Platonic-Stoic conception of natural law, on the one hand, and ‘conventionalism’ or ethical relativism on the other. 

It might plausibly be argued that moral historicism is a type of natural law theory, according which, as in the case of Aristotle, the principles of natural law can be thought of as possessing either an ‘abstract’ or ‘formal’ character. These principles are concretely instantiated or specifically determined by the positive laws of particular societies, or types of society, at a certain moment in history – both in their own particular history, as it were, and also in world history, with which their particular history is connected. If one were, as  a sociologist of morals, to seek an explanation of why, in a particular society of a certain type at a particular time, this happens in one way rather than another, then one must, of course, deploy the explanatory framework associated with the materialist conception of history.

In so far as they are thought of as possessing an abstract or formal character the principles of natural law, on this view, cannot be appealed to by those wishing to criticize existing society, its laws and institutions. Natural law in the Aristotelian tradition, and for the modern advocates of moral historicism, is not a transcendent, ‘higher’ standard of justice which can be used in this way. That does not mean however that existing society cannot be criticized. Nor does it mean that the principles of natural law have no part at all to play in the arguments of those who wish to present such a critique. For the abstract or formal principles of natural law need to be and are concretely applied or specifically determined by other principles of law which are the products of history; and once they have been so determined and applied then, in certain circumstances, they can indeed be used to critically evaluate existing social conditions. On this view, the substantive standard of justice of a later and ‘higher’ type of society, or the principles of natural law as concretely determined and applied by history in such a society, can be used to criticize those of an earlier and ‘lower’ type of society and find them wanting. 

Exactly why Marx thought this has yet to be explained. In particular it needs to be considered whether it is possible for Marx to defend his historicist claim that the later substantive standard of justice associated with the idea of a communist society is ethically ‘higher’ than or superior to those of earlier types of society without invoking (if only implicitly) some trans-historical normative standard of justice, which is ‘smuggled in by the back door’ (Geras, 1992: 154-59). For Marx just as for Karl Kautsky, if there is indeed such a thing as moral progress then it needs to be explained why, exactly, that which comes later is rightly considered to be ‘better’ or ethically superior to that which comes earlier in the historical ‘series’ the existence of which is being presupposed (Burns, 2001: 41-44).
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